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Clydes’ [k Wei Chong and Yong Tong Ang say arbitration is becoming crucial tool to China-related disputes

New rules and India recognition will push
arbitration into the mainstream in China

[neernational arbitration ln Chinea
is becorming a popadar dispite
ressalution method, especially in
comiracts between Chinese and
foreign parties on cress-border
transactions.

Arbitration i proving favaurable
to hitigation due 6o & rambsr af
feetors. Lidgation is srll seen
as unpredictable, with 2 limited
reciprocal enforcemenl. of foreign
court judgments

Fuoreign arbitral awards are
more readily enforceable n China
than forelgn court jodgments, and
prourets for vefusal ave Bmited o
the narrow procedural irregulaity
arpd pubdie policy grounds set ol in
Lhe Mew Tork Cofresntion.

The special reporting system
implermented for enforcement of
foreign arbitral awards, although
irnperfect., has alao helped promote
B PHO-BRF IR CeIEn S ensirinsent.

CIETAC
The China Intermational Economic
and Trade Arbitration Commission
(CIETAC) recenaly lunchad
a Tevised version of arbitration
miles (the 2012 nales) with the
sion of beetter serving the nesds of
basinesges engaged in Enternatianal
carnmmeree ard rvestment, CIETAC
iz by Far the st relisble fonam o
Tesobve mkermational commencial
dispries. it has a relativaly
sophisticated set of arbitration rules
ared an extensive et of local and
internationel arbitratars o
chnngs from,
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procedure,
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There are a mgnher of changes,
Fiar thee Arst time, the 2012 nales
adapt the concept of consolidation
of arbitrations. This is a welcoms
addition in view of the increased
nurmizer of mlti-party and muli-
contract disputes over the kst few
vears. [¢ s belbaved that in the cases
that are consalidared, the arbitmd
process will be more time-efficient
and kess costly,

Ancther aspect which makes
arbitration in China more atiractive
o bnzsiness will be that Mandarin
15 no longer the defad language
il the partbes fall 1o agree on the
largmage of arbitration. Where one
parly is Chirese and the other is
nal, CIETAC will now consider all
the circumstances to decide the
maat appropeiate lEnguage so that
language will nat be a barrier to
effective and equirable disposal of
the arbiltral proceedings

I cirder B0 make the process
less dismugtive certain time limits
hawe also beon changed. Under the
2012 mides partics should reques:
0 postpone an aral hearing within
five days of the receipt of the notice
of aral hearing,

In Bath thee 3HE miles and the
2012 rudes parties conld entrus
thie CIETAL chairman to appoint
the third arbitrator. In the 2005
rubes, partes could recommeand
o to three arbitrators while in
the 2012 rules it is now passible to
recommend wp to fve arbitrators.

india
Ancther sinificant developmsant
b= been: the Indian
Govermment’s decision
paving the way for
the recognithon and
% cnforeernent of Hong
komg art Mainland Chins
arbitn awards in India
India has confimmeed that
it will recognise Ching &=
state to which the New York

Another aspect which makes arbitration in China more attractive
to business will be that Mandarin is no longer the default language
‘ if the parties fail to agree on the language of arbitration

Cogrrendion on (e Recognition and
Enforcement. of Foreign Arbétral
Awards applies.

Prevhously there were about 46

coimiries to have beon notified
by the Central Govemment as
corvention countries for the
purpeses af the Arbitmation Act.
While mast of the major
intermational arbitration centres
weTe mchuded in the convention
couniries lat, Chidna and Hong
Eong had besn a notahle omission
This, parties o livkia-related
contracts preferred to choose a
place gther than China and Hong
Kong to arbitrate thedr disputes,
The notification of China
aryd Hong Kong as & comvention
coUnEEY T pemoyes what was
seen as aslgnificans hordds to the
enforoament ol arkirral awsrds
repdered in China and Hong
Kang i India, and it farther
enhances their appeal as 8 seat
for intermational artitration,
particularly in matters with an
[nila carmection.

Practical considerations
Businesses need to consider a
murmber of practical elemments
when arbitrating in China. One
key elamernt i enzuring that the
artitration claeee i propesly

drafted, as China does not recognise
ad hoc arbitration, unlike the ws
of estahlished arbitration centres in
Landon, Singaposs and Hong Keong
For an arhitration chase 10 be
valld in China, it needs (o specify
the perficular arbitration fnelitition
bedore which any dispute is to be
arbitrated {egd, CIETAC, Shanghad
Arpitration Comanission, China
Maritime Arbitration Commissiomn.,
etc}. For examnple, a ciause that
reredy sxyvs “all dispules are o be
resalved by arbitration in Bejjing”
will bee pual] i wonied s it does ol
specify the arbitration instikation.

The outlook for China
Arbitraticn will contimes to gain
teaction due to the relative ease

in enforeing arbitration awsrds

in fellow New York Gonsention
counlries as opiposed o allempding
enforeement of Chinese court
judgments overseas

The 2012 rules contain s0me New
inrovations such as suspension of
the proceedings, consobidation of
arbilceaciong and Interin messsnpas,
These should increase the
afficiency of CIETAC piroseedings
and make CIETAC arbitration
minre attractive to the mtemational
COMIMILLY,

The developmants discnsesd
reprasant same af the latest steps
in China’s asperation to became
an indernational arbétration centre
rivadling the likess af London, Paris,
Singapora and Hong Kong

Certainly the local arbitration
cormomunity is reservedly excited
ghout the changes in arbitral
enforcement, and rghtly so,
particularly i other cases fullow
Lo establish & track recond of
pro=lfareign arbitrtion decisions
In light af these pro-arbitration
developments, insurars and
rainsurers will not be alone
in feeling a strong sense of
encalragenment that arbitration
is a suitable choice afl dispule
resalution mechanism For
contractual dealings with China-
beased parties
I Wei Choomg (macwetl s 2 pariner and Yong
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