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One of the most important areas 
of UK pensions legislation is the 
employer debt regime. An employer 
debt – sometimes known as a 
“section 75 debt” after section 75 of 
the Pensions Act 1995 – is a statutory 
debt that becomes payable in certain 
circumstances where an employer 
becomes insolvent, withdraws from 
or winds up an occupational pension 
scheme. The effect of the employer 
debt is that the employer is required 
to make good any deficit in the 
scheme – or a share of the deficit in 
the case of a multi-employer scheme 
– as assessed on a very conservative 
basis. 

There are several exemptions to 
the employer debt regime which 
allow employers to avoid triggering 
the statutory debt or allow them 
to reduce the amount of any debt 
which is triggered. The Occupational 
Pension Schemes (Employer Debt 
and Miscellaneous Amendments) 
Regulations 2011 introduce a new 
exemption to the regime, which 
will be known as the “flexible 
apportionment arrangement” (FAA). 
The Regulations were presented to 
Parliament on 15 December 2011,  
and they came into effect on  
27 January 2012.

It is intended that the new FAAs 
will be used in cases of corporate 
restructurings. In essence, they 

will allow an employer that ceases 
to participate in a multi-employer 
scheme to apportion all of its 
liabilities under the scheme to one or 
more other scheme employers. The 
employer(s) to which the liabilities are 
apportioned become responsible for 
funding them in the future when their 
employer debt is triggered. The exiting 
employer avoids becoming subject to 
a section 75 debt to the extent that its 
liabilities are apportioned in this way.

A few points may be noted in 
connection with the new FAAs:

–– The employers involved and the 
scheme trustees must consent to 
an FAA

–– One of the conditions for their 
consent is that the trustees must 
be reasonably satisfied that the 
remaining employers of the scheme 
will be reasonably likely to be able 
to fund the scheme into the future 
and the security of members’ 
benefits is not adversely affected. 
This is the “funding test”, which 
is already applicable in cases 
where a “scheme apportionment 
arrangement” is used to avoid a 
section 75 debt

–– The exiting employer must have 
ceased to employ any active 
members of the scheme

–– An FAA cannot be used where 
the exiting employer has become 
insolvent
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–– The Pensions Regulator will be 
updating its guidance to take 
account of FAAs. Entering into an 
FAA will be a notifiable event to  
the Regulator

Aside from the FAA provisions,  
the new Regulations contain a  
further change to the employer debt 
regime. At present, if an employer 
withdraws from a multi-employer 
scheme, it can avoid triggering an 
“employment-cessation event”, 
and therefore becoming liable for 
a section 75 debt, if it proposes to 
employ another active member of the 
scheme within the next 12 months. 
The Regulations allow for this period 
of grace to be extended to 36 months, 
subject to the consent of the trustees 
of the scheme. The period for the 
employer to notify the trustees that it 
is going to make use of this provision 
is also extended to two months from 
one month.

Clyde & Co comment
FAAs are likely to give more flexibility 
to employers contemplating corporate 
restructurings than existing scheme 
apportionment arrangements, 
especially those involving a number  
of employers withdrawing from  
the scheme. 

The extension to the period of grace 
may also help employers with very 
few active members and it may offer 
some help in relation to schemes for 
non-associated employers who will 
not be able to take advantage of FAAs.

The introduction of these measures 
is therefore to be welcomed. However, 
we will have to see whether this is 
borne out in practice as some previous 
attempts at easing the burden on 
employers have not worked as well as 
had been hoped.


