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A t a recent British Insur-
ance Law Association
(Bila) lunchtime lecture
in London, we consid-

ered recent developments follow-
ing the Test-Achats decision of the
European Court of Justice (ECJ).

The ECJ had held invalid, as from
December 21, 2012, a derogation
from the “unisex rule” in the EU
Gender Directive.

Thishadpermitted, foranindefi-
nite period, continued differentia-
tion in individual insurance
premiums and benefits between
the sexes where based on the
assessment of risk, having regard
to actuarial and statistical data.

But a doctrine of “fundamental
rights” developed by the ECJ in the
past 20 years, adumbrated by the
EU Social Charter, was held to over-
ride carefully negotiated deroga-
tions from EU directives. The ECJ’s
declaration of invalidity applies
only to “new contracts” entered
into after December 21, 2012.

However, HM Treasury, in its
consultation document on legisla-
tion implementing the judgment in
the UK, and the European Commis-
sion, in guidelines on the applica-
tion of the decision, adopted
potentially differing interpreta-
tionsoftheconcept“newcontract”.

The Treasury considers such
matters would be determined by
the domestic law in question
whereas the commission contem-
plates an autonomous concept of

EU law to be interpreted uniformly
throughout the EU. While English
law normally regards a renewal as
a new contract, the commission
would regard amendments to an
existing contract as new contracts,
but tacit renewals or automatic
extensions of existing contracts as
not being new contracts.

Guidance
Firms will need to consider changes
to underwriting, marketing and
sales as best they can, having regard
to both the Treasury and European
Commissionguidance.

Meanwhile, Sarah Hamilton, a
partner inthelargeloss teamat law
firm Weightmans, specialising in
catastrophic injury claims, says the
move to ban lower insurance pre-
miums for women drivers moves
onapaceafterthegovernmentcon-
sultation on its implementation
closed on March 1, 2012.

Although insurers can still use
gender information as an under-
writing factor, this cannot result in
differential premiums or benefits.
The present provision in the EU
Gender Directive allowing this
exception becomes invalid from
December 21, 2012.

This comes at a cost for both the
insurance industry, which typi-
cally assesses risk by making
assumptions about an individual
based on the group(s) they belong
to, and the customer.

Insurerswillneedtolookfornew
ways of assessing risk that do not
fall foul of discrimination legisla-
tion, despite the potential added
costindeterminingsocio-economic
factors insteadofgender.

One method already offered by

some insurance companies is
telematic technology, involving a
driver being monitored directly by
use of a “black box” in their vehicle.
This information is transmitted to
the insurer.

A driver who drives long dis-
tances at high speed, for example,
will be charged a higher-rate pre-
mium than a driver who drives
short distances at slower speed.
This device may result in fewer
accidents – a pilot scheme by Nor-
wich Union in 2005 showed where
drivers aged 18 to 23 had such a
device fitted in their car, their acci-
dent rate was reduced by 20%.

However, it is unclear whether
drivers, particularly young males,
will agree to this method for fear of
their driving being scrutinised.

The Achats ruling only applies to
new policies, but it is unclear
whether the ruling applies to
brand new policies or affects
renewals from December 2012.

There isalsospeculationsatellite
litigation will follow to account for
unintended gender pricing. For
example, insurance companies
presently offer discounts for cer-
tain sectors of society, such as
nurses, who are statistically more
likely to be female than male.

Some feel it is a matter of time
before other types of discrimina-
tion are similarly considered, such
as age (although the attorney-gen-
eral in Achats specifically stated
agewasdistinct fromsexandrace).

Insurers need to address this
issue in2012,althoughanewtrans-
parent pricing strategy, which is
fair to all customers and still allows
the insurance industry to survive,
is going to be challenging.n

Sailing on thin ice: the future of
Arctic shipping

As the ice-caps at the Earth’s poles
retract at record rates, ship-
owners are now alert to the poten-
tialcostsavingsofashippingroute
once considered impassable.

The Arctic continues to experi-
ence dramatic changes, with glo-
bal warming the most likely
architect, and scientists now fear
“Arctic meltdown” has become an
irreversible process.

It is predicted the entire Arctic
Ocean will be ice-free within
30 to 40 years. Seasonal sea ice is
replacing multi-year ice as the
dominant ice type, so Arctic ship-
ping lanes which connect the
Atlantic with the Pacific Ocean are
nownavigableforcommercialves-
selsduringthesummermonths.

With the International Mari-
time Organisation presently draft-
ing The International Code of
Safety for Ships in Polar Waters
(the Polar Code) in preparation for
the envisaged increase in vessels
transiting Arctic waters, marine

insurers are wise to give further
consideration to the risks
involved. The Northern Sea Route
(NSR) – the shipping lane running
along Russia’s Arctic coast – was
not considered, until recently,
suitable for commercial vessels
due to sections of the route being
choked with ice.

However, receding ice has
opened up opportunities for the
shipping community and Jonas
Gahr Støre, Norway’s minister of
foreign affairs, confirmed 34 ves-
sels transited the NSR in 2011, up
from just six vessels in 2010.

Russian authorities estimate
sailing from Rotterdam to Yoko-
hama via the NSR would save
4,450 miles and 16 days compared
withthevoyageviatheSuezCanal.
They predict 1.5 million tonnes
will be carried via the NSR in 2012.

Further, as Russia’s plan is for
the NSR to be the conduit between
its hydrocarbon fields and the
Asian markets, the passage could,
as the ice recedes, become a viable
alternative to the Suez Canal and
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Although only ice-class vessels are suited to
transiting the NSR, the potential fuel, emissions
and time in transit savings may encourage
shipowners of the passage’s economic viability

Cape of Good Hope for voyages
between Europe and Asia.

Although only ice-class vessels
aresuitedtotransitingtheNSR,the
potential fuel, emissions and time
in transit savings may encourage
shipowners of the passage’s eco-
nomic viability.

However, in spite of increased
shipping activity, hull underwrit-
ersarenotyetconvincedtheriskof
transitingArcticwatershasdimin-
ished. Even those vessels built to
withstand the force of ice require
ice-breaker assistance.

The present lack of infrastruc-
ture, in particular bunkering,
rescue and salvage facilities on
Russia’s coastline, means the res-
cue of a hull-damaged vessel will
be very difficult.

Further, where hull damage
results in pollution, attempts to
minimise environmental damage
and subsequent clean-up opera-
tions will be complicated (and
made significantly more expen-

sive) by hostile Arctic conditions,
an issue protection and indemnity
clubs are wise to consider.

As the NSR’s waters would con-
stitute an “excluded area” under a
policy’s institute warranties lim-
its, shipowners must first seek per-
mission from underwriters to
transit the NSR.

Alongside charging an addi-
tional premium, underwriters
typically stipulate vessels can only
sail provided certain conditions
are met (eg, the vessel is accompa-
nied by an ice-breaker) and will
also increase the policy deducti-
ble, often referred to as an
“ice deductible”. This reflects the
perceiveddangersassociatedwith
Arctic shipping.

However, as the Arctic’s ice con-
tinues to recede and, as more ves-
sels transit the NSR, underwriters
will be able to ascertain the true
risk of Arctic voyages. n
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