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UKTakeover Code
bound for Bermuda?

Lenders’ claims – is there light
at the end of the tunnel?

A lmost a year since major
changes were made to
the UK Takeover Code,
takeoveractivityamong

insurers may have drawn the
attention of the UK Takeover
Panel to companies that have re-
domiciled overseas to Bermuda,
where the code does not apply.

A panel consultation paper is
currently examining the scope of
the code’s jurisdiction. The most
common application is where the
target has its registered office in
the UK and its securities admitted
to trading on the main market of
the London Stock Exchange.

At present, it is less clear if the
code applies where the target is
registered in the UK and its securi-
ties are not admitted to trading on

the main market of the London
Stock Exchange (LSE) but instead
perhaps, on the alternative insur-
ance market.

Here, the code applies if the panel
considers the target company cen-
trally managed and controlled in
the UK – the “residency test”. The
main argument for removing the
residency test is to provide greater
clarity about when a target com-
panyissubjecttothecode.

The principal argument against
removing it relates to the panel’s
ability to enforce the code and
monitor compliance where the
offereecompanyiscontrolledfrom
outside the UK.

Quoted insurance companies
will be largely unaffected by the
removal of the residency test – of
greater interest is Bermuda is spe-
cifically identified in the paper as a
jurisdiction to which listed compa-
nies have redomiciled.

The panel intends to investigate
if it is feasible and proportionate

for some measure of code protec-
tion to be extended to shareholders
in these companies, although it is
mindful of potential difficulties
around regulating such offers –
particularly the code’s compatibil-
ity with local laws and the panel’s
ability to enforce it.

Such an extension of the code’s
jurisdiction would represent a sig-
nificant departure from the
present state of play and well
beyond the provisions of the
underlying European Union Take-
overs Directive.

Will the panel have the neces-
sary resources to police more com-
panies? Will the panel limit its
jurisdiction to companies that
have redomiciled, or extend it to all
overseas companies with a listing
on the main market of the LSE?

Going forward, a group’s board
may consider the application of the
code in addition to insurance regu-
latory and other factors in deter-
mining optimal group structure.n

time-barred from bringing a
breach of contract claim from
March 2013.

A cause of action in negligence,
however, starts when the lender
suffered a loss and the six-year
period runs from then. This may be
at the same time the lender
advanced the loan (relying on, say,
a valuation report or advice pro-
vided by solicitors) but it may also
be as late as when the borrower
first defaulted on loan repayments
(which could be, say, a mere two
months ago).

Insurers already know how
important it is to identify whether
or not a claim is time-barred
before incurring the costs of
investigating it. If it is time-
barred, that is very often the end
of the matter.

However, there are likely to be a
number of potential claims where
the lender is yet to suffer any loss
and where the rules of limitation
mean they may be entitled to bring
a claim for several years to come.n

The aftermath of the credit crunch
in the UK has seen a huge increase
in the number of claims brought
by lenders against solicitors
and surveyors. Insurers
who provided cover
for valuers and
c o n v e y a n c e r s
have been hit
particularly hard
and many have
pulled out of the
market altogether.

With fewer options,
and often increased pre-
miums, brokers are finding it
harder to place cover for some of
their insured clients.

The claims have been coming in
thick and fast for the past four
years, but could the end be in sight?

In very simple terms, most

claims, whether they relate to a
breachofcontractoranactofnegli-
gence, are time-barred under limi-
tation rules after six years.

The height of the property mar-
ket was in 2007/8, and much of the
lending at the heart of lenders’
claims preceded 2007. Could this
mean, come 2013, those claims that

havenotbeenbroughtalready
will be time-barred?

Perhaps, but it is
never that simple.
Many lenders have
worked systemati-
cally through their
portfolios on a

chronological basis,
so many of the claims

first seen related to ear-
lier loans. While claims

may well slow down, the rules on
limitationarecomplicated.

A cause of action in contract
occurs when the allegedly negli-
gent act takes place. If a valuation
report was provided in March
2007, a lender will generally be

Singapore: looking
behind the contract

Policy disputes are not unusual
and often require the parties to
resolve any ambiguity through
taking a sensible commercial
review of a policy’s terms and con-
ditions. In England there are lim-
ited circumstances in which a
court will consider extrinsic evi-
dence such as pre-contract negoti-
ations and draft policy wordings.

This is on the basis of the parole
evidence rule; the document is the
best proof of the deal struck. Sin-
gapore has a more open approach
toextrinsicevidenceandtherami-
fications for contracts of insur-
ance are significant.

The Singapore Court of Appeal’s
decision of Zurich Insurance (Sin-
gapore) Pte Ltd v B-Gold Interior
Design Construction Pte (2008)
considered the interpretation of
an exclusion under a contractor’s
all-risk policy.

The policy was purchased to
cover a specific maintenance and
works contract for B-Gold’s client
Mediacorp. Zurich argued losses
arising from a fire at Mediacorp
were excluded under the policy on
a literal interpretation.

In Zurich Insurance the Court of
Appeal held the parole evidence
rule only operated where the con-
tract is intended to contain all the
termsoftheagreementpursuantto
proviso(f)tos94oftheEvidenceAct
(Cap 97, 1997 revised edition). The
Court of Appeal allowed the extrin-
sic evidence for the purpose of
explaining, “the sense of the words
used by the parties” but did not
allow evidence that contradicted
theplainreadingofthepolicy.

This approach was recently
reaffirmed in the High Court of
Singapore in Sembcorp Marine Ltd
v PPL Holdings PTE Ltd and
another (2012); the decision con-
sidered a joint venture between
PPL Holdings and Sembcorp in
PPL Shipyard.

A dispute arose when PPL Hold-
ings sold its shares in PPL Ship-
yard to a direct competitor of
Sembcorp, which was obviously
not a desirable situation. In very
general terms Sembcorp argued
there were a number of implied
termsincludingthetermsthe joint

venture would cease to apply if
one of the parties acquired a
majorityofthesharecapital inPPL
Shipyard and that each party
would not act in any manner that
would cause the other to end up
being a partner with a party who
was controlled or owned by some-
one other than the principals to
the joint venture.

In Sembcorp the court held
extrinsic evidence could be con-
sidered to ascertain the meaning
of the contract to consider
whether the implied terms that
Sembcorp sought to imply were
consistent with the contract. The
court dismissed Sembcorp’s claim
and an appeal has been lodged.

The Sembcorp decision affirms
the broader contextual interpre-
tation that applies in Singapore
which allows extrinsic evidence
of, interalia,pre-contractualnego-
tiations and the subsequent con-
duct of the parties as long as it is: (i)
relevant; (ii) reasonably available
to the parties; and (iii) relates to a
clear context of the contract.

Even in the case where there is
an “entire agreement clause”, the
court may consider extrinsic evi-
dence should the construction of
that clause allow it to interpret the
other terms in the contract. Insur-
ersneedtobeawareofthisdistinc-
tionanditsoperationinSingapore
as the terms of a Singapore-based
policy may not be the last word on
a matter.n
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