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Unwelcome spotlight
on tax advisers

Landlord liable for deliberate
act of tenant

UK tax professionals have
been dragged into the
spotlight in recent
weeks. The high-profile

media attack on tax avoidance
schemes and the use of them by
celebrities, as well as recent suc-
cessesforHMRevenue&Customsin
Eclipse 35, a film investment part-
nership case, and the Supreme
Court’sdecisionintheTowerMCash-
backcase,wherereliefwasdeniedto
members, has left tax advisers and
aggressive tax planning and tax
schemesinthebrightlights.

As a consequence many tax pro-
fessionals will be contacted by their
clients for reassurance the advice
they have been given remains
sound. Some tax professionals will
be concerned as to whether advice
theyhavebeengivenholdsgood.

A more aggressive approach by
HMRC and some favourable deci-
sions will leave some clients facing
large unexpected bills for tax penal-
ties and interest. Where structures,
schemes or claims for relief have

failed to deliver the expected
results, either because their design
does not withstand scrutiny or
becausetheywerenotproperlyexe-
cuted (a common issue), advisers
willfacesomesignificantclaims.

Insurers will no doubt receive
notifications in many different
forms. Some will relate to very spe-
cific pieces of advice, other to
advice given generically in connec-
tion with one or more schemes.
Others, which may or may not fall
within the scope of notification
provisions, may be so generic their
scope is unclear.

Insurers in receipt of notifica-
tions will want to consider the
potential losses of their insured’s

clients with penalties and penal
interest rates being potentially
applied to overdue tax liabilities. If
advice could never have been right
from the start there are often com-
plicated issues as to how much tax
would have originally been paid
before loss can be assessed and the
value of the use of the money
before it is paid to HMRC.

Insurerswillwant,wheretheeffi-
cacy of an insured’s advice is uncer-
tain, to make sure insureds receive
specialistlegaladviceinaprivileged
environment with a view to per-
suading HMRC to accept schemes or
claimsandtoreducelosses.

Insurers should remember
advice from accountants, however
eminent, is not privileged. Insurers
will also want to take steps to
ensure their insureds do not in-
advertently create prejudicial doc-
uments or compound difficult
issues by advising further where
they have a conflict of interest.

Insurers need to investigate in a
privileged environment, so as to
understand the problem and
work the best strategy. They will
also, where there are or may be
multiple claims, need to think
carefully about notification and
aggregation issues.n

reduced since there was no con-
tributory negligence by him.

This is the only English authority
to date on two key points: whether
a banister is part of the structure
and whether a landlord is liable
under the DPA for the deliberate
acts of a tenant.n

•Colm Nugent was instructed by
Bird & Lovibond to act for building
contractor Patrick Hannon

O n July 9, in Hannon v
Hillingdon, an English
High Court ruling
established two new

findings: first, a landlord is liable
for the deliberate act of a tenant;
second, a banister is part of the
structure of a building.

This is an important decision in
the context of landlord and tenant
and housing law regarding per-
sonal injury.

Hannon fell from a staircase
whileworkingatapropertyandwas
seriously injured. The tenant had
removed the banister many years
previously for aesthetic reasons.
Hannon sued the landlord, Hilling-

don Homes Ltd, under the Defective
Premises Act (DPA) 1972 s4 for fail-
ingtokeepthestructureinrepair.

Hillingdon denied liability on the
basisthebanisterwasnotpartofthe
structure, its liability under the DPA
did not extend to alterations carried
out by a tenant and they had no
knowledge of the alteration and
thereforenoobligationtorepair.

However, the judge, relying in
part on the building regulations,
ruled Hillingdon caused Hannon’s
accident and is liable for it by vir-
tue of s4.

Hannon’s damages have yet
to be assessed, but are likely to be
substantial. They are not to be

The impact on future loss
calculations for UK
personal injury claims

T he calculation of per-
sonal injury awards is
under the spotlight fol-
lowing news of the Lord

Chancellor’s proposed consulta-
tiononthediscountrateappliedto
such awards.

In the UK, lump sum damages
for future losses in severe injury
claims, including loss of earnings
and future care costs, are calcu-
lated by applying “multipliers” to
the annual loss or cost.

The “multipliers” are dis-
counted to take into account accel-
erated receipt, inflation and
investment returns. However,
case law (Wells et al) has estab-
lished claimants should not
be treated as ordinary
investors and should
not be expected to
adopt risk. So the
discount, widely
known as “the dis-
count rate”, is based on
investment returns from
low-risk index-linked govern-
ment stocks (ILGS).

In England and Wales, the dis-
count rate is fixed by the Lord
Chancellor using powers under
the Damages Act 1996. The dis-
count rate was set at 2.5% in 2001,
based on the three-year rate of
return on ILGS.

The methodology applied
sparked a lot of debate, not all of it
positive. Matters came to a head in
the recent decision of the Privy
Council in the Guernsey case Hel-
mot v Simon.

The Damages Act does not apply
inGuernsey.Instead, inHelmot the
PrivyCouncilupheldtheGuernsey
Court of Appeal’s decision the dis-
count rate should be calculated on
a case-by-case basis, taking into
accounttheaveragegrossredemp-
tion yield of ILGS over a period of
one year to the date of trial, with
adjustmentsfortaxetc.

For earnings-related losses, the
Guernsey Court of Appeal went
further, adjusting the yield for the
excess of the rate of inflation of
average earnings over the rate of
price inflation.

This resulted in a discount rate

of 0.5% for non-earnings related
losses and a rate of -1.5% for
earnings-related losses.

So claimants are applying “neg-
ative multipliers” in jurisdictions
where there is no equivalent to
the provisions of the Damages
Act. Further, since Helmot, all
ILGS are producing negative
yields. This means the discount
rate is lower with the result that
insurers are exposed to higher
personal injury awards.

The effects of this have been felt
inmainlandUK.TheLordChancel-
lor’s proposed consultation, with a
view to resetting the discount rate,
is the result of pressure from the

mainlandclaimantlobby.
Inexercisinghisstatu-
tory powers, the Lord

Chancellor will take
into account legal
precedent, but he is

also likely to be influ-
enced by the govern-

ment’s own spending on
personal injury claims, via the
NHS Litigation Authority, Minis-
try of Defence and insurers.

A reduction from the existing
2.5% discount rate is expected.

Any change in the rate will have
a significant impact on the insur-
ance industry; lowering the rate
will of course increase the level of
lump sum awards.

Consequences for risk carriers
will be threefold:
1. Insurers will need to increase

reserves to provide for the
higher awards;

2. As claims increase in value,
recovery from reinsurers will
increase, with the consequent
impact on reinsurance renewal
premiums and credit risk; and

3. Increases in claims value will
inevitably be passed on to cus-
tomers in the form of
increased premiums.

Discussions continue to take
place at industry, political,
insurer and reinsurer level and
we will continue to update you
on developments.n

James Dadge and Peter Walmsley
are partners at Clyde & Co

JimOulton, partner, and Tim
Shepherd, senior associate,
professional liability team
Mayer Brown

ColmNugent, barrister
Hardwicke

Insurers will want, where
the efficacy of an
insured’s advice is
uncertain, tomake sure
insureds receive
specialist legal advice in
a privileged
environmentwith a view
to persuadingHMRC to
accept schemes or claims
and to reduce losses
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