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Insuring for workers’
compensation in
Latin America

Evolution not revolution

E conomic growth in Latin
America is bringing
with it a cultural shift in
theexpectationsworkers

have of their employers in many
countries. The traditional role of
the state system is feeling the strain
of rising salaries and growing rec-
ognition of employee rights.

Last year, premiums for work-
ers’ compensation in Latin Amer-
ica grew more than 20%. Demand
is highest in Argentina at present,
driven by an increasing number of
civil claims against employers.

Since2004,employeeshavebeen
able to seek compensation from
their employers for workplace
accidents and illness, on top of the
compensation available under the
state system. So far, government
measures to reverse this trend
have had little effect.

Last month, the Peruvian gov-
ernment passed rules requiring
employers to establish new safe
working practices. This is the latest
in its initiative to cut state spending
on workplace illness and accidents
from its existing level of $500m a
year. It follows on from legislation
making it mandatory for insurance
providers to cover illnesses that
pre-date policy inception.

In Colombia, the public social
security system remains the main
source of compensation. Private
insurance is gaining popularity as
workers demand better protection
fromtheiremployersandquestions
areaskedaboutthelong-termfinan-
cialviabilityofthestatesystem.

There has been a similar
increase in the popularity of pri-
vate insurance in Chile as compen-
sation is commonly sought from
employers owing to the low pay-
ments available from the state.

Workers’ compensation makes
up 30% of premiums in Costa Rica,
where it is mandatory for employ-
ers to ensure cover is available for

their employees. New regulations
were poised to allow private insur-
ers to compete in this sector last
year, but a constitutional challenge
to this proposal is yet to be resolved
and the future remains unclear.

Despite the market opening in
1995, there is a similar situation in
Uruguay,wherethestatemaintains
its monopoly over workers’ com-
pensationandpensionsinsurance.

The first signs of change are being
seen in Latin America’s economic
giant,Brazil.Whilethestatecontrols
workers’ compensation regime, the
Instituto Nacional do Seguro Social,
it is increasingly common for
employees to sue their employers.
Companies are therefore looking to
protect against this exposure by tak-
ingoutspecialistcover.

Across the region, the trend is for
a greater emphasis on the impor-
tance of employers establishing
safe working practices. As the mid-
dle class expands and salaries rise,
the role of insurance and reinsur-
ance as a way to manage this expo-
sure also looks likely to grow.n

treated as if it included that term.
Where a greater premium would
havebeencharged,theclaimshould
bereducedproportionately.

It is proposed business basis of
the contract clauses are abolished,
in linewiththenewconsumerlegis-
lation.Itwouldofcoursebeopenfor
underwriters to write specific war-
ranties into the contract. Breach of
warranty would only have suspen-
sive effect, so if the breach is reme-
died, liabilitywouldberestored.

Finally, where a term (not only a
warranty) is designed to reduce the
risk of a particular type of loss, lia-
bility would be suspended only in
relation to that risk.

The breach of warranty propos-
als would be mandatory for con-
sumers but a default regime only
for businesses.

The Law Commission welcomes
continuing input on these propos-
als from the market and responses
are requested by September 26.n

The Law Commission of England
and Wales has chosen evolution
over revolution in their third and
finalconsultationpaper,published
on June 26. It deals with:
1) The business insured’s pre-

contractual disclosure duty; and
2) The law of warranties for both

businessandconsumerinsureds.
Unlike for consumers, the duty of
disclosure is toberetainedforbusi-
nesses. However, in response to
criticisms the insured’s duty is
unclear, the Law Commission
proposes drafting legislation to
include the best principles from
existing case law.

It aims to create a co-operative
approach where the policyholder
provides a fair presentation of the

risk and the underwriter recipro-
cates with further questions
prompted by the information pro-
vided. The new statute would pro-
vide the basic structure of these
duties but it is also envisaged insur-
ers and policyholders will work
together to develop guidance and
protocolstocoverdifferentmarkets.

The remedy of avoidance, criti-
cised for being too harsh, would
still be allowed where there has
been dishonesty and, by these
proposals, insurers would also be
allowed to retain the premium.

Intheabsenceofdishonesty,there
would be a default proportional sys-
tem, akin to the consumer model,
putting the insurer in the position it
would have been in had full, accu-
rateinformationbeenprovided.

Iftheinsurerwouldhavedeclined
therisk,thepolicyshouldbeavoided
and the premium returned. If
another term would have been
included, the contract should be

Insurers should be vigilant in cases
of sham partnerships

In the UK, lenders’ requirements
usually dictate law firms should
consist of two or more partners to
qualify for a place on conveyanc-
ing panels.

This (usually express) require-
ment acts as a fraud-prevention
tactic and ensures there is profes-
sional indemnity (PI) insurance
cover in place, even if one partner
of the firm acts dishonestly.

However, the not-uncommon
occurrence of “sham partner-
ships” raises some interesting
coverage questions in relation to
such PI cover.

Sham partnerships can take a
variety of forms.

For example, a law firm may
represent itself as a partnership
but might in fact not be so consti-
tuted; solicitors may be held out as
partners on letterheads to satisfy
lenders as to the size of the firm
and thus qualify for a lender’s
panel. Sometimes those held out
as partners are not even involved
in the law firm at all.

pal,eachformerprincipalandeach
person who becomes a principal
duringtheperiodofinsurance”.

So, where a person has held
himself out as a partner or has
been held out as a partner, he
could still attract liability as a part-
ner pursuant to s14 of the Partner-
ship Act 1890.

Although this often arises
where that individual has acted
dishonestly, circumstances could
arise whereby the “sham part-
ner” has innocently been held out
asa partner (forexample,without
his knowledge).

In those circumstances, the
“sham partner” would be entitled
to indemnity even if that arrange-
ment was not genuine, unless a
policy exclusion applies. The
exclusion for fraud/dishonesty is
often relevant.

For an insurer to avoid liability
for fraud/dishonesty, an insurer
must be able to apply the policy
exclusion against each and every
partner, on the basis each partner
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Where a person has held himself out as a partner
or has been held out as a partner, he could still
attract liability as a partner pursuant to s14 of the
Partnership Act 1890. Although this often arises
where that individual has acted dishonestly,
circumstances could arise whereby the ‘sham
partner’ has innocently been held out as a partner

Spotting a sham partnership
can be difficult, but things to look
out for include: whether there is a
partnership deed outlining the
arrangement; documentary evi-
denceofalawyer’s involvementin
the firm, for example acting as an
authorised signatory; and possi-
ble motives for holding out as a
partner, for example to fulfil regu-
latory requirements.

What are the implications for PI
coverwhereashampartnershipis
exposed? The Law Society’s mini-
mum terms and conditions (MTC)
regulate the terms on which insur-
ance must be provided to UK law
firms. Insurers can provide more
(but not less) generous terms than
those stipulated and, in the event
of any discrepancy, the MTC word-
ing prevails.

The existing MTC wording
defines an “insured” as including
employees, as well as “each princi-

has either committed or condoned
dishonesty or a fraudulent act/
omission that has resulted in the
claim being brought.

Sometimes, (as in the case of
Zurich v Karim), this can be simply
turningablindeyetotheregimein
which a fraud was committed.

Demonstratinga“shampartner”
committed or condoned the sham
partnership (where that partner
mayhavenovisibleinvolvementin
the firm and may protest his inno-
cence)canbedifficult.

Declining cover for fraud/
dishonesty where it is argued a
sham partnership was in opera-
tion is a complex and uncertain
area. Case law highlights the need
for insurers to be especially vigi-
lantwhenconsideringnewrisks.n

Clive Brett is a partner and
Shabnam Karim an associate at
Clyde & Co

costin
Text Box
This article is reproduced with the kind 
permission of Informa




