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Approach with reservation

James Cooper,
partner
Clyde & Co

Asdiscussed at Clyde & Co’s second
annual Clyde & Cofinancialinstitu-
tions conference lastmonth, which

Table:Reservation ofrights (ROR)

was attended by more than 170
market professionals, making a
reservation of rights in the right
way and at the right time is a key
issue in the proper management of
relationships between insurer,
insured and broker.

This is an area the Association of
Insurance and Risk Managers (Air-

mic), together with its insurance
partners, has been looking at
closely and is close to releasing a
model clause that would be legally
binding when incorporated into
insurance contracts.

However, drawing the right
balance between being specific
enough, while also ensuring ade-

quate protection against the back-
drop of a complex claim, where
potentially huge amounts are at
stake,isnotaneasyoneforinsurers.

Added to this, financial institu-
tions insurers with an interna-
tional book will often need to
navigate the differing principles
applying in other jurisdictions,
including some where a reserva-
tion ofrightsisnotrecognised.

For example, while the rules
applying to reservation of rights in

the US are similar to the UK, in prac-
ticereservationsinthe USare much
more specific, to counter any risk of
opening the insurer up to extra-
contractual liability claims of mis-
representing the scope of coverage.
Gettingitrightcanbe a minefield
andtherisksof gettingitwrongcan
be commercially and financial
painful. The table below acts as a
cut-out-and-keep guide to the main
principles and practices in a
number ofkeyjurisdictions. &

IsanRORrecognised? IsanRORneeded to avoid insurers being taken tohave waived their rights? Main principles

1) The RORwording mustbe explicit to be effective inrespect of all
identifiable defences and, in particular, should cover rights the insurer

UK Yes,itisrecognised in Englishlaw.

Yes,itisrecognised in USlaw. Itis often,
thoughnotalways, required for aninsurer to
preserveitsrightstoinvoke acoverage

Us defence. To avoid the possibility oflosing the
righttoassertacoverage defencebased on
waiver or estoppelitis best practice foran
insurertoissue an RORletter.

HongKong

Yes, itisrecognised in Frenchlaw. AnROR
noticeisnotalways determinative,
however.Itisbestpractice tomake an ROR
anditismorelikely toberecognised by the
courtsifitis sufficiently specific.

France

Yes,under common law, an RORis
recognised under Hong Konglaw.

AnRORmay prevent the underwriter losingitsright torely on a defence toaclaim
under the policy. Defences can easily belost simply by reason of the underwriter’s
conductorlack ofit. For example, the underwriter’s defences and rights could belost
by: theinsurer waivingitsrights, affirming a contract which it could have avoided or

bybeingestopped fromrelying onits rights.

Depending onthe coverage defencesatissue and which statelaw applies, insurers may
bedeemedtohave waivedrightstoassertacoverage defenceifitdoesnotissue atimely
andsufficientRORletter. Aninsurer may also be estopped from asserting a coverage
defenceifittakesaction theinsured justifiably reliesupon toits detriment. Therefore,
insurers defending or investigating claims should issue an RORletter fully informing
insureds of their position and right to withdraw from the defence or deny coverageifit waive anyother defences;
isdetermined the policy does not provide coverage for the claim.

wishestopreserve;

2)Insurersdonothavetoreserverightsimmediately; reasonable time may
bespentinvestigating. However, delay in communication of the decision to
theinsured canitselfbe grounds forwaiver by affirmationifthe insurer has

reasontobelieve the claim will be met;
3)Evenanexpress ROR could be ineffective if the insurerlater represents

thiswillnotbe enforced.

Insurers should send an ROR letter assoon as possible after becoming
aware of a potential coverage defence. Some statesimpose certain time

limits. Theletter should:

1) Be specificandidentify the policy by number and type of coverage,
describe allegations and facts of the claim, specify the purpose of theletteris

toreserve insurer’srights (expressly using the phrase “reservation of
rights”), and refer to/quote specific policy provisionsrelied upon;
2)Include a “catch all” phrase confirming the insurer reserves all rights
and defencesunder the policy, atlaw and in equity, including the right to
assertadditional coverage defencesatalater date, and thatitdoesnot

3) Specifywhether the insurer will fund or assume control of the defence of
underlyinglitigation, reserve the right towithdraw from the defence atalater
dateandreserve therighttoseekrecoupmentofcosts paid, if permissible;
4)Request theinsured’s co-operation with investigations and advise of the
insurer’srightto consent to and participate in settlement negotiations.

Byitsrepresentations or conduct, anunderwriter maybe deemed to have waived

rightstorely upon the failure of aninsured to comply with a policy condition. The
underwriter may also, by conduct, be deemed to have affirmed the policy for non
disclosure. Awaiver, once effected, isirrevocable and final. AROR may be effective in

preventinga finding thatunderwriters have waived theirrights.

Yes,anditisseenasanecessaryevilwhena
non-waiver agreement cannotbe

negotiated. Whether an ROR entitles an
insured to aseparate defence counselisa
relatively nascentissue. Generally,
insurershavetherightto control the
defence, where thereisa“reasonable

Canada

apprehension” of a conflict of interest, but

thatrightisnotabsolute.

Yes. Neither an RORnor arights “waiver”
are expressly provided for in Brazilianlaw.
Itisbest practice foraninsurertoissue an
RORnotice when the insurerisunsure
aboutinvokinga coverage defence, oris

Brazil

investigating coverage.

AnRORisnotrecognisedin Russianlaw (ina
manner analogous to Englishlaw),norisa
rights “waiver” or affirmation of a contract.

Russia

UAE

Australia

AnRORisrecognisedin UAElaw.

AnRORisrecognised in Australianlaw.

The Insurance Coderequires when aninsurer assumes conduct of proceedings
againsttheinsured (“direction duproces”) areservation ofrightsismade. Ifthe
insurer proceeds withoutsuch reservation, heis deemed to have waived his defences
(though thereissome debate asto which defences are deemed to have been waived).
So,issuing a specificreservationisrecommended.

Generally,ifaninsurer doesnotadvise the insured of the areas of the claim thatare not
covered by the policy atthe time whenitisfirstreported, and the insuredis prejudiced
asaresult, the doctrines of “waiver” and estoppel will apply against the insurer and
theinsurer willbe deemed to have waived the breach of the policy and willbe
estopped from pleading thatbreach.

insurer admits a claim, or liability, and later changes his mind.

Similarto the positionin England, any RORmustbe clear and unambiguous.
Itshould be made before, or contemporaneous with, any conduct which
could be construed aswaiving any of underwriters’ rights.

1)Issuing anotice of RORis good practice. It does notrequire any particular

form of words, but mustbe unambiguous;

2) AnRORisalegalrequirementin cases where the insurer assumes conduct
of proceedings against the insured. Failure to do so amounts to a waiver of
alldefencesincluding exclusions, avoidance/non-disclosures, forfeitures

butdoesnotinclude, defences pertaining to clauses defining the scope of
coverage positively, conditions or policy limits.

awarded againstit.

Failuretoreserverightsunderapolicy maynotamount to a waiverifaninvestigation
of coverage conducted by the insureris ongoing. The principle of good faith under the
Brazilian Federation Constitution allows aninsurer to take steps tolessen the extent
ofits potentialloss while investigations are pending and stillinvoke a coverage
defence atalater date. This positionis more difficult to maintain, however, if the

The Civil Code of the Russian Federation sets out the basiclegal principle “refusal to

expressly provided for by law).

Arights “waiver”isnotawell-developed conceptin UAElaw butis expressly referred
tointhe UAE Civil Code. A ‘waiver’ may operate where there is action inconsistent with
apreviously adopted position. Provided a general RORisin place throughout the
investigation of the claim, andisrepeated over the course of the claim, re/insurers

shouldnotbe precluded from invoking coverage defences.

Thereisnolegalrequirementfor aninsurertoprovide an ROR. However, the
doctrines of election and estoppel (interchangeably described in the courts by the
term “waiver”) may hamper theinsurer’s defence ifit fails tonotify the insured of
claims thatwould not otherwise be covered under the policy when a claim was
initially reported. Also, aninsurer whoisliable to pay aninsured will beliable to pay
intereston the claim from the date from which it was unreasonable for the insurer to

havewithheld payment.

exercise civilrights thatbelongtoanindividual or alegal entity, shallnotresultin
termination of suchrights, save for the cases expressly provided by law”. So, ifan
individual/legal entity does not execute itsrights, it does not terminate those rights
altogether, andlegally suchrights could be executed atalater date (unless

Notapplicable

1) Aninsurer should act quicklyin decidingits course of action;

2) AROR should be drafted unambiguously as this may allow the insurer to
recover monies paid on settlement; 3) A properly drafted ROR will protect
theinsurer fromaninsured’saction for the reimbursement oflegal fees

Contractual stipulations providing for protection/reservation of rights in
Brazilian policies are now common practice.

1) Inthe absence of detailed legal provisions and comprehensive reporting
of casesthereislittle guidance on the doctrine of arights “waiver” and how
re/insurers can lose their coverage defences;

2)However, when a coverage dispute comes before the UAE Courts, they
may appointaninsurance expert toreportoninsurance aspects and
coverage. In general, the court-appointed expert willbe guided by
international best practice so proper application of an RORnotice will be of

assistancein protecting are/insurers’ position;

3) Thereisnowithout-prejudice protection under UAElaw sore/insurers need
tobe careful toavoid taking “without prejudice” or “in the alternative”
positions on coverage which could be deemed an admission of policy response.

1) Bestmarket practice suggestsitwould be prudent for insurers toinclude
anunambiguously drafted ROR notice outlining their position inrespect of
all particular defences and therights they wish to sustain;

2) Noting however, insurers would be ill advised to wait should they decide
toprovide an RORnotice. While mere effluxion of time hasnotbeen held to
beanaffirmingaction, a delay coupled with any conductin accordance with

the contract could constitute an affirmation.
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