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Mass shootings in the US: sports
facilities programmes be ready

Small claims limits set to rise?

I n light of several recent mass
shooting incidents in the US,
particularly the latest and
most horrific event in New-

town, Connecticut, it is imperative
any facility open to the public
develop and implement a protocol
for handling such events.

Imagine a father is watching his
son’s basketball game and is upset
the coach is not giving his son more
playingtime.Thefatherspeakswith
the coach during the game and is
rebuffed, becoming even more
upset. The father goes to his car,
retrievesagunandstartsshooting.

Recreational facilities and youth
sports programmes should be pre-
pared for the worst by implement-
ing procedures to protect coaches,
spectators and participants – who
are often children – in the event
such an incident unfolds.

In the US, liability for negligence
is often initially evaluated by con-
sideration of whether a particular
incident was reasonably foresee-
able – if it was reasonably foresee-
able, then the question becomes
whether someone had a duty to

protect others from such an inci-
dent. Unfortunately, in today’s US,
plaintiffs’ attorneys may try to take
the position mass shootings are
becoming more foreseeable and so
facilities should be prepared.

Most schools have
“lockdown” protocols
in place, which the
school staffs periodi-
cally rehearse. The
quick implementation
of such a protocol by
the Sandy Hook Ele-
mentary School staff
likely saved lives in
Newtown by hiding
and locking down
schoolchildren.

Similarly, recreational facilities
and youth sports programmes need
to develop and implement proce-
dures to protect children. These
facilities and programmes should
consult with local and/or federal
authorities and/or disaster
response professionals to develop
and implement manageable and
effectivemeasurestoprotectpartic-
ipantsincaseofashootingevent.

They should also implement
policies for calming angry parents
and coaches and for monitoring
for unusual or erratic behaviour.
They may also consider the
installation of a panic button for

immediateresponseinemergency.
In the case of publicly owned

facilities, like public schools and
parks, sovereign immunity can act
as a bar to liability. Following the

Columbine, Colorado massa-
cre in April 1999, all suits

against the Columbine
school district were
dismissedunderColo-
rado’s Governmental

Immunity Act.
After the Virginia Tech

University shootings in
April2007,ajuryfound
the university was neg-

ligent in its failure to
alert students quickly

enough about a gunman loose
ontheuniversity’scampus.Thejury
awarded each victim’s family $4m,
but the award was capped at
$100,000 under Virginia’s Govern-
mentalImmunityAct.

However, if a shooting occurs on
private property or at an event
organisedandoperatedbyaprivate
entity, sovereign immunity will not
apply. Accordingly, a privately
owned sports facility or sports pro-
grammeisnotprotectedinthesame
manner as a publicly owned entity.
Therefore, these types of entities
should be ready with a plan to pro-
tect their participants and to protect
againstpotentiallegalliability.n

Insurers will be able to fight
claims without worrying about the
cost of doing so and whiplash
claimsaremorestraightforwardso
access to justice is not impeded – a
win-win situation, surely?

Perhaps. It sounds good, but
whether there would be judicial
appetite to hear fraud arguments in
the more informal small-claims
track is questionable. While there
will be no costs award, insurers will
still have to spend to defend, a cost
added to the policyholders’ record.
Some solicitors have even suggested
small claims would be more profita-
ble than fast-track claims – run on
damage-basedagreements.

As ever, the devil is in the detail.
Whether the rise is taken forward
may depend on the strength of
responses to the consultation. If the
appetite to fight the compensation
culture remains strong, a change
couldbepushedthrough.n

The UK’s Ministry of Justice (MoJ) is
consulting on “Reducing the
number and costs of whiplash
claims”, which includes asking
whether the small claims track
financial limit for either whiplash
or road traffic accident (RTA) per-
sonal injury claims generally,
should rise. The existing personal
injury (PI) limit is £1,000 and pro-
posals forarise to£5,000forcertain
typesofclaimarebeingconsidered.

This consultation is a late addi-
tion to costs reforms expected to
take effect this year and was intro-
duced by the former MoJ minister
in May 2012. The £1,000 ($1,587)
limit has been in place since 1991.
Reviews have increased the non-PI
claims limit but have rejected an

increase to the limit for PI – “access
to justice issues and complexity”
being cited as reasons.

The latest announcement on the
small claims limit generally – a rise
to £10,000 this April – was made in
February 2012 making the May
2012 pronouncement about PI
claims something of a surprise.

Wherehasthisappetiteforfurther
changes come from and will it be
taken forward? On appetite, we only
havetolooktothegovernment’spop-
ulist focus during 2012 on “compen-
sation culture” with fraudulent RTA
claims resulting in increased motor
insurancepremiums.

In a meeting with David Cam-
eron last year, insurers committed
to passing on reform-induced sav-
ings to customers and to challeng-
ing suspect claims robustly.
According to the consultation,
bringing more PI claims into the
smallclaimstrackwillachievethis.

D&O ruling calms fears

The decision of the Auckland High
Court in Steigrad v BFSL 2007 Ltd
(Bridgecorp) in September 2012
caused shockwaves throughout
the Australian and New Zealand
directors’ and officers’ (D&O) mar-
kets. That decision has recently
been overturned.

Bridgecorp Group collapsed in
2007 and was placed into receiver-
ship, owing investors NZ$500m
($421.6m). Receivers asserted
claims against various Bridgecorp
directors for alleged breaches of
their duties. The directors were
alsosubjecttocriminalprosecution
and wanted to access the NZ$20m
cover provided under their D&O
policytodefendthatcase.

To preserve the funds available
under the policy, the receivers
asserted a charge over any insur-
ance proceeds that may be paya-
ble in relation to the receiver’s
claim, pursuant to s9 of the Law
Reform Act 1936 (NZ).

The court was asked to deter-
mine whether such a charge pre-
vented the directors from
obtaining reimbursement under
the policy for their defence costs.
It concluded any payments by
the insurer towards the
directors’ defence costs
would not reduce
the sum subject to
any charge.

Thismeant,effec-
tively, any payment
by the insurer would
be made as a volunteer
and it would still
remain liable to pay
the full indemnity
sum to the third-
party claimants.

The decision led
some insurers to
restructure their D&O
policies (to ensure directors have
access to funds for defence costs)
and the creation of entirely new
D&O “companion policies”.

The appeal, handed down in
December 2012, overturns the
High Court’s decision primarily on
the grounds that s9 of the Law
ReformActdoesnotapplytoinsur-
ance monies payable in respect of
defence costs, even where such
cover is combined with third-
party liability cover and subject to
asingle limitof liability.

Importantly, the court held:
“There was no suggestion, if there
had been separate defence costs
and third-party liability policies,
s9 would have applied to the
defence costs policy. Combining
the two forms of cover – defence
costs and third-party liability – in
a single policy with separate
sums insured would not affect
this outcome.

“In our view, combining the two
forms of cover in a single policy
subject to a single sum insured
does not change the analysis
either. There is a single, aggre-
gatedfundfromwhichthetwodis-
tinct liabilities can be met. The
charge attaches to the balance that
is available to meet third-party
claims after any defence costs lia-
bility has been met.”

The court also concluded the
intention of s9 is not to interfere
with contractual rights as to cover
and reimbursement.

Importantly, however, the
court held the appeal would have
succeeded on the primary
ground alone.

The decision confirms (in New
Zealandatleast)as9chargecannot

be used to deprive a director
fromseekingreimburse-

ment for his defence
costs under a D&O
policy for amounts
that are distinct
from a third-party

liability owed (or
potentiallyowed).

In short, the deci-
sion places insureds
and insurers back
in the position
they most probably

thought they were in
before Bridgecorp.

The appeal decision is
likely to be welcomed as providing
some certainty as to how the law
operates and how D&O protection
shouldbestructured.

We also anticipate renewed dis-
cussion about the language to be
used in D&O products and
whether it is still necessary for
directors to take out separate
defence costs cover.n
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