




















































































































































































































Amended pursuant to rule 378 of the Uniform Civil Procedure Rules 1999. Dated this 13 October 2023.

King & Wood Mallesons, Solicitors for the Defendant

SUPREME COURT OF QUEENSLAND

REGISTRY: BRISBANE
NO: 1010/21

First Plaintiff: TWEED BAIT PTY LTD ACN 010 917 674

.AND

Second Plaintiff TPF MANAGEMENT COMPANY PTY LTD ACN 065 200 268

AND

Defendant: COMMONWEALTH OF AUSTRALIA

SECOND FURTHER AMENDED DEFENCE OF THE DEFENDANT

The defendant relies on the following facts in defence of the claim:

PART A PARTIES AND GROUP MEMBERS

A.l. Plaintiffs

1. As to paragraph 1 of the further amended statement of claim filed on 18 October 2021

8 September 2022 21 November 2022 (statement of claim), the defendant:

(a) admits the allegation in sub-paragraph 1 (a);

(b) does not admit the allegation in sub-paragraph 1 (b) because despite reasonable 

enquiry it remains uncertain as to whether it is true.

1A As to paragraph 1A of the statement of claim, the defendant:

(a) admits the allegation in sub-paragraph 1 A(a);

(b) does not admit the allegations in sub-paragraphs 1 A(b) and (c) because despite

reasonable enquiry it remains uncertain as to whether they are true.
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A.2. Group Members

2. As to paragraph 2 of the statement of claim, the defendant:

(a) adopts the definitions set out in that paragraph;

(b) admits that the plaintiffs brings this proceeding on rts-their own behalf and, 

pursuant to Part 13A of the Civil Proceedings Act 2011 (Qld) on behalf of the 

Group Members;

(c) admits that the Group Members allege they suffered loss and damage as pleaded 

in sub-paragraph 2(a)(iii)i 2£bXmX2(c)(iiilan^^

(d) otherwise does not admit the allegations because despite reasonable enquiry it 

remains uncertain as to whether they are true.

A.3. The Commonwealth

3. As to paragraph 3 of the statement of claim, the defendant:

(a) adopts the definitions used in that paragraph;

(b) admits the allegation in sub-paragraph 3(a);

(c) as to sub-paragraph 3(b):

i. denies admits (3)(b)(i) because the Quarantine Act 1908 (Cth) was in 

fer-ee-until 15 June 2016;

ii. admits the Biosecurity Act 2015 (Cth) has been in force since 16 June 

2016;

iii. otherwise denies the allegation because:

(A) the defendant managed rather than regulated biosecunty risks to, 

and biosecurity emergencies in, Australia;

(B) the defendant managed biosecurity risks to, and biosecurity 

emergencies in, Australia:
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iv.

(a) at all material times until 15 June 2016, under the 

Quarantine Act and the regulations and proclamations 

made under the Quarantine Act (as in force from time to 

time);

(b) from 16 June 2016, under the Biosecurity Act and the 

regulations and proclamations made under the 

Biosecurity Act (as in force from time to time);

says further that:

(A) the defendant managed biosecurity risks and biosecurity 

emergencies in Australia in accordance with its rights and 

obligations as a World Trade Organisation (WTO) Member 

country under the Agreement on the Application of Sanitary and 

Phytosanitary Measures 1994 at Annexure 1A to the WTO 

Agreement (SPS Agreement) which came into effect on 1 

January 1995;

(B) by Article 5 of the SPS Agreement:

(a) sanitary and phytosanitary measures must be based on 

science, take into account risk assessment techniques 

developed by relevant international organisations and be 

applied only to the extent necessary to protect human, 

animal or plant life or health;

(b) Australia may determine the appropriate level of sanitary 

and phytosanitary protection (ALOP) necessary to 

protect human, animal or plant life or health;

(c) sanitary and phytosanitary measures must not be more 

trade restrictive than required to achieve an importing 

Member’s ALOP taking into account technical and 

economic feasibility;
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(C) the ALOP for Australia is a high level of sanitary and 

phytosanitary protection aimed at reducing biosecurity risks to a 

very low level, but not zero;

(D) at no material time did the defendant have exclusive legislative 

power under s. 51 (ix) of the Constitution to make laws to 

manage biosecurity risks to, and biosecurity emergencies in, 

Australia; and

(E) at all material times, the State of Queensland managed 

biosecurity risks to, and biosecurity emergencies in, Queensland 

under the Biosecurity Act 2014 (Qld) (Biosecurity Act (Qld))', 

and

v. otherwise relies on the provisions of the SPS Agreement and the 

legislation referred to in sub-paragraphs 3(c)(iii) and 3(c)(iv)(D) above 

as in force at the material times for their full meaning and effect;

(d) as to sub-paragraph 3(c), subject to sub-paragraph 3(e)(ii) below, admits the 

al 1 egations-un—sub-paragraphs 3(c)(i), 3(c)(ii) and 3(c)(iii)(A);denies the 

allegation in sub-paragraph 3(c)(iii)(B) because pursuant to S.-54O--of the 

/?ios<3c-t<rbyAc7 the-Agriculture Secretary is the Biosecurity Direct;

(e) as to sub-paragraph 3(d):

i. subject to the matters pleaded in (3)(e)(ii) below, admits that at material 

times it was vicariously liable for the acts and omissions of Biosecurity 

Officers done or omitted to be done in the course of their employment;

(i) says that:

(A) by s. 8B of the Quarantine Act, the Quarantine Director:

(a) was, under the Minister, charged with the execution of 

the Quarantine Act and any regulations and 

proclamations in force under the Quarantine Act, in 

relation to animal and plant quarantine (s. 8B( 1)); and
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(b) had all the functions and powers of a Chief Quarantine 

Officer (Animals), a Chief Quarantine Officer (Plants), a 

Quarantine Officer (Animals) and a Quarantine Officer 

(Plants) under the Quarantine Act, and the regulations 

and proclamations in force under the Quarantine Act, in 

relation to animal and plant quarantine (s. 8(4)(b));

(B) by s. 541 of the Biosecurity Act, the Biosecurity Director:

(a) subject to its terms, has the general administration of the 

Biosecurity Act (s. 541(1));

(b) may do anything incidental or conducive to the 

performance of his or her functions or the exercise of his 

or her powers (s. 541(3));

(c) in performing functions or exercising powers under the 

Biosecurity Act:

(i) must have regard to the objects of the Biosecurity 

Act (s. 541(4)(a));

(ii) must comply with any general direction given by 

the Minister under s. 543 of the Biosecurity Act 

(s. 541(4)(b)(i));

(iii) must comply with any direction given by the 

Minister under s. 168 of the Biosecurity Act to 

commence a Biosecurity Import Risk Analysis 

(BIRA) (s. 541(4)(b)(ii));

(C) by s. 543(3) of the Biosecurity Act, subject to s. 168, the Minister

must not give directions to the Biosecurity Director:

(a) in relation to the conduct of a BIRA in relation to 

particular goods; or
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(b) a decision in relation to a permit to bring or import goods, 

or a class of goods, into Australian territory;

(D) in the premises:

(a) at all material times, the Quarantine Director exercised 

independent discretion with respect to the imposition of 

conditions on the import into Australian territory of 

specified classes of goods;

(b) at all material times, the Biosecurity Director exercised 

independent discretion with respect to:

(i) the conduct of a BIRA; and

(ii) the imposition of conditions on the import into 

Australian territory of specified classes of goods;

(c) in those premises, denies the allegation insofar as it 

relates to the Quarantine Director and the Biosecurity 

Director and the matters pleaded in sub-paragraph 

3(e)(ii) above.

PART B WSSV AND WSD

4. As to paragraph 4 of the statement of claim, the defendant:

(a) admits the allegations in sub-paragraphs 4(a) and 4(c)-(f);

(b) does not admit the allegation in sub-paragraph 4(b) because despite reasonable 

enquiry7 it remains uncertain as to whether it is true;

(c) as to sub-paragraph 4(g):

i. says that some scientific enquiry is consistent with the likelihood that, 

prior to 2016, a dormant, latent, longstanding, wild strain of WSSV 

existed in Australian waters including Moreton Bay and the Logan River 

and may have been present in Carrier Species;
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ii. in those premises, does not admit the allegation because despite 

reasonable enquiry it remains uncertain as to whether it is true.

Particulars

The term ‘scientific enquiry ’ includes:

(a) Jane Oakey and Craig Smith, ‘Complete Genome Sequence of White 

Spot Syndrome Virus Associated with a Disease Incursion in Australia ’ 

(2018) 484 Aquiculture 152;

(b) Jane Oakey et al, ‘Global Distribution of White Spot Syndrome Virus 

Genotypes Determined Using a Novel Genotyping Assay ’ (2019) 164(8) 

Arch Virol 2061; and

(c) Nick Moody, ACDP Fish Diseases Laboratory, ‘Whole Genome 

Sequencing ofWSSV Isolates ’ (Final Report, 8 August 2020).

5. As to paragraph 5 of the statement of claim, the defendant:

(a) as to sub-paragraph 5(a):

(i) admits the allegation so far as it is directed to farmed prawns;

(ii) otherwise denies the allegation because WSD is not typically lethal to

other decapod crustaceans (including crabs, crayfish, yabbies and 

polychaete worms);

(b) admits the allegations in sub-paragraphs 5(b) and 5(c).

6. As to paragraph 6 of the statement of claim, the defendant:

(a) insofar as it concerns the period before 2009, says that the allegation is vague 

and embarrassing because the plaintiffs hasve not provided particulars as to the 

material times at which it is alleged that the Commonwealth knew of the 

matters pleaded in paragraphs 4 and 5;

(b) repeats and relies on the matters pleaded in paragraphs 4 and 5 above;
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(c) in those premises, admits, denies or does not admit the allegation so far as the 

matters pleaded in paragraphs 4 and 5 of the statement of claim are admitted, 

denied or not admitted.

PART C COMMONWEALTH BIOSECURITY REGULATION AND 
KNOWLEDGE

C.l. Period to 15 June 2016 - Quarantine Act 1908 (Cth)

7. As to paragraph 7 of the statement of claim, the defendant:

fa)------says that the Quarantine Act applied at all material times prior to and including 

■15 June 2016;

(a) admits the allegations in-as-te sub-paragraph 7(a)t;

n--------- denies the allegations in sub paragraph 7(a)(i):

(A)----- for the reasons pleaded in sub paragraph 7(a)above-;

(B)-----because s. 8B of the Quarantine /let-provided that the Director 

of Quarantine was responsible for execution of Oae Quarantine 

Act, and any regulations and proclamations in force under the 

Quarantine Act,but-only in relation to animal and plant 

quarantine;

B--------- denies the allegation in subparagraph 7(a)(ii):

(A)----- for thereasons-pleaded in sub-paragraph 7(a) above; and

(B)----- because s. 9AA(3) of One-Quarantine Act provided—that. the 

Director of Quarantine may appoint a quarantine officer (animals 

of plants):

subject to the matter pleaded-inA(a) above,

(b) admits the allegations in sub-paragraphs 7(b), (c) and 7(d)-(f), (g);

(d) as to subparagraph 7(c):
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h-says that the power to retain goods in quarantine under s. 19A(1) was subject 

to-s. 19(1 )(w) to 19(A)(1) in-relation to pratique granted to an installation or 

vessel;

ii. subject to the matter pleaded in 7(a) above, otherwise admits the allegation;

(e) as to sub-paragraph 7(g), subject to the matter-pleaded in 7(a) above;

i. admits the allegation in sub paragraph 7(g)(1) save that the power to-grant such 

an approval- under-s.^46A may only be exercised on application by the owner or 

occupier of a place and upon payment of a prescribed fee;

ii. admits the allegation in sub paragraph 7(gXn) on the assumption that the 

reference in-sub-paragraph 7(g)(H-)to s. 18(a) and (c) is intended to be s. 18(1 )(a) 

and-(c)-of the Quarantine Act;

iii. admits-the allegation in sub-paragraph 7(g)(iii);

iv. admits the allegation-in -7(gXiv) on the assumption that the reference in (iv) 

to-s.--6AB(l)(a) -and-(b)-4s-intended to be to s. 66AB(l)(a) and (b) of the 

Quarantine Act;

(c) as to sub-paragraph 7(h):

(i) repeats and relies on the matters pleaded in sub-paragraphs 3(c), 12(b) 

and (c), 62(f) and 64(d) below;

ii. subject to the matter pleaded in sub paragraph 7(a) above;

(A) admits that at material times it had a system of quarantine which 

it was implementing in respect of, amongst other things, animals 

and animal products imported into Australia;

(B) admits that the powers pleaded in sub-paragraphs 7(a)-(g) were, 

from time to time, exercised in the course of the implementation 

of that system of quarantine;
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(ii) denies, if it is alleged, that its system of quarantine was implemented 

solely by exercise of the powers pleaded in sub-paragraphs 7(a)-(g) 

because that is untrue as a matter of fact;

(d) says further that:

(i) the Quarantine Act, the Quarantine Regulations 2000 (Cth) 

(Quarantine Regulations) and the Quarantine Proclamation 1998 (Cth) 

(Quarantine Proclamation) additionally provided for the management 

of biosecurity risks to, and biosecurity emergencies in, Australia through 

measures including:

(A) the prohibition of the importation into Australia of prawn meat 

(as defined in in sub-paragraph 9(b)(i) of the statement of claim) 

for human consumption unless a Director of Quarantine granted 

a permit to import the animal under s. 13(1) of the Quarantine 

Act and s. 38(1) of the Quarantine Proclamation', and

(B) the regulation of the importation of prawn meat for human 

consumption under s. 5(1) and 13(l)(d), 13(l)(e) and 13(1 )(f) of 

the Quarantine Act, by s. 39 of the Quarantine Proclamation 

(via table 13);

(C) the matters identified in Part 8 of the Quarantine Proclamation 

that the Director of Quarantine must consider when deciding 

whether to grant a permit;

(D) the power under s. 6C of the Quarantine Act and s. 38(1) and 70 

of the Quarantine Proclamation for the Director of Quarantine 

to impose conditions on a permit to import an animal or part 

thereof into Australia, having regard to the level of quarantine 

risk as defined by s. 5D of the Quarantine Act',

(E) the power of the Chief Executive of Biosecurity Australia to 

make an administrative decision to conduct an import risk 

analysis under part 6A of the Quarantine Regulations^
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m------ three core principles underpinned Australia’s quarantine -and -biosecurity 
regime:

(A)-----an integrated biosecurity continuum involving risk assessment-and-menitoring, 
surveillance and response pr-e-ber-der, at border and post border;

(B)-—risk assessment reflecting scientific evidence and rigorous analysis;

(C)----- shared government responsibility, between the defendant and State and 
Territory governments, industry; natural resources managers, custodians-or 
users and the community.

C.2. 2006-2009 Prawn IRA

8. The defendant admits the allegations in^Vs-te paragraph 8 of the statement of claim—

the defendant:

(a)-----adopts thc-definition used in that paragraph;

(b)---- says-thart

(A------ between 1998 and September 2013, CDAWRwas called-the Department 

of Agriculture, Fisheries and Forestry';

(b)----- between September 2013 and September 2015, CDAWR was-ealled the 

Department of Agrieultur-e;

(m)-----from October 2015-until 2019, CDAWR was called the-Department of 

Agriculture and Water Resources; and

(fv)-----from 2019 until the present, CDAWR has been called the Department-of 

Agriculture, Water and -the-Environment;

(e)——says that—in the- premises, in November 2006 CDWAR was called the 

Department of Agriculture, Fisheries and Forestry;

(d)----- otherwise admits the allegations.

9. As to paragraph 9 of the statement of claim, the defendant:

(a) repeats and relies on paragraphs 3, 4 and 7 above;
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(b) says that under the Quarantine Act, the Quarantine Regulations, and the 

Quarantine Proclamation'.

(i) the Chief Executive of Biosecurity Australia could, at its discretion, 

undertake an import risk analysis (IRA) if there were no relevant 

existing biosecurity measure/s for the commodity or a variation in 

established policy was considered desirable because pests or diseases or 

the likelihood and consequence of entry, establishment or spread of 

pests or diseases could differ significantly from those previously 

assessed;

(ii) the IRA process involved:

(A) an initiation phase in which the need for an IRA was revealed;

(B) a phase of scheduling and scoping during which Biosecurity

Australia was to consider all the factors that affect scheduling, 

consult with States, Territories and other Commonwealth 

agencies and address appeals by stakeholders;

(C) a phase of reporting in which:

(a) the results of the IRA are communicated formally and 

provided to, and consulted about, with States, Territories; 

and

(b) referred to the Eminent Scientists Group being 

independent persons appointed by the Secretary of 

Biosecurity Australia (Secretary) to examine and 

comment on drafts of IRA reports before they are 

published;

(c) the biosecurity policy recommendations arising from the 

IRA are provided by Biosecurity Australia to the 

Quarantine Director and appeals from stakeholders are 

addressed; and
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(A) a phase in which the Quarantine Director makes the policy 

determination and notifies it publicly?;

(c) says further that:

(i) in 1997, the Chief Executive of Biosecurity Australia initiated a generic 

IRA for prawn meat (as defined in the statement of claim) for human 

consumption which:

(A) focused on biosecurity risks associated with imports of prawn 

meat for human consumption and the potential use of imported 

prawn meat for human consumption as bait or aquaculture feed;

(B) was carried out by aquatic disease experts from around

Australia;

(C) was produced under the Quarantine Act and Quarantine

Regulations in accordance with the process referred to at 

subparagraph 9(b) above; and

(D) involved:

(a) an initiation phase in which the need for an IRA was 

revealed;

(b) a phase of scheduling and scoping during which 

Biosecurity Australia considered all the factors that 

affected scheduling, consulted with States, Territories 

and other Commonwealth agencies and addressed 

appeals by stakeholders;

(c) a phase of risk assessment and risk management 

involving the performance of major scientific and 

technical work relating to risk assessment and detailed 

consultation with stakeholders;

(d) a phase of reporting in which:
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(i) the results of the IRA were communicated 

formally and provided to, and consulted about, 

with States and Territories;

(ii) a draft final IRA was referred to the Eminent 

Scientists Group being the Chief Executive of 

Biosecurity Australia appointed by the Secretary 

and Dr John Radcliffe AM, Emeritus Professor 

Malcolm Nairn AM, Dr Mark Lonsdale, Dr TJ 

Higgins and Dr Mark Crane for examination and 

comment;

(iii) the Eminent Scientists Group provided a report 

on the draft final IRA to the Quarantine Director;

(e) a phase in w7hich biosecurity policy recommendations 

arising from the IRA were provided by Biosecurity 

Australia to the Quarantine Director and appeals from 

stakeholders were addressed; and

(f) a phase in which the Quarantine Director made the policy 

determination and notified it publicly;

Particulars

As to subparagraph 9(c)(i)(D)(c), the major scientific and technical work is 

particularised in the Prawn IRA, including in Sections 3, 4 and 6.

As to subparagraph 9(c)(i)(D)(c), the detailed consultation with stakeholders is 

particularised in Appendix 1 of the Prawn IRA and included:

(a) publication of the ‘Biosecurity Australia Policy Memorandum 2006/35’ dated

23 November 2006 (BAPM 2006/35):

(i) . on the CPA WR website; and

(ii). to stakeholders who were registered to receive Biosecurity Australia

Policy Memorandums; and
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(b) inviting, as part of BAPM2006/35, provision of technical comments, supported 

by published references where available, on the draft IRA by 21 February 2007;

(c) receipt and consideration of stakeholder comments (if any) provided in 

response to the invitation referred to at 4(b) above.

As to subparagraph 9(c)(i)(D)(d)(i), the results of the IRA:

(a) were communicated formally and in writing and provided to the States and 

Territories by provision of BAPM 2006/35 on or about 23 November 2006;

(b) were consulted about with States and Territories by:

(if receipt and consideration of State and Territory comments (if any) in

hi).

response to BAPM2006/35;

meetings with State and Territory representatives from Queensland, 

New South Wales and Western Australia in response to 

BAPM2006/35.

As to subparagraph 9(c)(i)(D)(d)(ii), the best particulars that can presently be provided 

are that the draft final IRA (DAW.302.045.0001) was referred to the Eminent Scientists 

Group for examination and comment on or about 22 April 2009.

As to subparagraph 9(c)(i)(D)(e), the best particulars that can presently be provided of 

the communications are that they included the following:

(a) on 20 July 2007, a Minute from Biosecurity Australia to the Director of 

Quarantine;

(b) on 11 September 2008, a Minute from Biosecurity Australia to the Director of 

Quarantine.

As to subparagraph 9(c)(i)(D)(f), the policy determination made by the Quarantine 

Director is entitled ‘Biosecurity policy determination on the importation of prawns and 

prawn products, April 2010’ and was notified to the public on 22 April 2010.

(E) resulted:

(a) on 25 August 2000, in the release of a first draft report 

of the IRA for the Import of Prawns and Prawn Products 

(AQIS2000-AQPM 2004/41) (2000 draft IRA);
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(b) in December 2000, with the imposition under the 

Quarantine Proclamation by the Director of Quarantine 

and AQIS of interim import conditions for prawn meat 

for human consumption recommended by the 2000 draft 

IRA including post-arrival testing for WSSV of all 

imported batches of uncooked whole prawns or unpeeled 

headless prawns;

Particulars

As to subparagraph 9(c)(i)(E)(b), the interim import conditions for prawn meat 

for human consumption recommended by the 2000 draft IRA and imposed in 

December 2000 are particularised on page 2 of the Prawn IRA and included 

size limitation, Competent Authority health certification and post-arrival AQIS 

inspection.

(c) in or about May or June 2002, with the imposition under 

the Quarantine Proclamation by the Director of 

Quarantine and AQIS of additional import conditions 

permitting the import, without post-arrival testing for 

WSSV, of highly processed uncooked prawns (peeled to 

at least the last tail segment, breaded or battered, with a 

finished product grade size count of at least 55 per 

kilogram and packaged in lots of not more than 3 kg in 

weight);

Particulars

As to subparagraph 9(c)(i)(E)(c), the additional import conditions imposed in 

June 2002 are contained in a document entitled ‘Interim Import Conditions for 

Highly Processed Prawns' and comprised the following:

(a) The Competent Authority in the exporting country must certify that the 

uncooked prawns:

(i) have been processed, inspected and graded in premises 

approved by and under the control of the Competent Authority;
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(ii) are free from visible signs of infectious disease and are fit for 

human consumption;

(Hi) have been peeled to at least the last tail segment;

(iv) are breaded or battered;

(v) have a finished product grade size count of at least, 21/25 per 

pound (or 55 per kilo); and

(vi) are packaged in lots of no more than 3kg in weight;

(b) The Certificate must be presented on o fficial letterhead, be signed by a 

person authorised by the Competent Authority and bear an impression 

of the official stamp on each page;

(c) Importers must;

(i) declare for all consignments that the imported product will not 

be sold for use as bait or for commercial processing except as 

defined in (d) below;

(ii) keep records for all consignments of imported prawns; and

(Hi) which records must be available to AQISfor audit and traceback 

purposes;

(d) Imported green prawns must not be subjected to commercial processing

(this includes repackaging) except by commercial processors who have 

entered into a compliance agreement with AQIS.

(d) in or about November 2006, in the release of a revised 

draft IRA for the Import of Prawns and Prawn Products 

(2006 draft IRA);

(e) in or about 24 July 2007, in the variation by the 

Quarantine Director of the import conditions referred to 

at sub-paragraph 9(c)(i)(E)(c) above, in response to 

stakeholder submissions on the 2006 draft IRA, by 

expanding the definition of ‘highly processed’ to include 

marinated prawns;

Particulars

As to subparagraph 9(c)(i)(E)(e), the following variations were made on or 

about 24 July 2007: variations which permitted the importation of prawns that 
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were sourced from a country or zone recognised by Australia to be free of 

certain viruses (including WSSV), have the head and shell removed (the last 

shell segment and tail fans permitted) and batch tested on arrival with negative 

results for relevantly, WSSV and which have been processed to a minimum 

standard or were cooked.

(f) in April 2009, in the Eminent Scientists Group 

publishing the Draft Final IRA Report for Prawns and 

Prawn Products to the Quarantine Director;

(g) in October 2009, in the publication of the Generic Import

Risk Analysis Report for Prawns and Prawn Products 

(Prawn IRA);

(ii) the Prawn IRA recommended the imposition of the following 

requirements under the Quarantine Proclamation on the importation of 

prawn meat for human consumption (other than shelf stable prawn­

based food products) (the Prawn IRA Recommendations):

(A) the importer must obtain a permit to import all prawn meat for 

human consumption from the AQIS before the goods are 

imported;

(B) conditions must be imposed on the import of all prawn meat for 

human consumption which materially include that all prawn 

meat for human consumption must:

(a) be sourced from a country or zone that is recognised by 

Australia to be free of WSSV; or

(b) be highly processed, that is with the head and shell 

removed (the last shell segment and tail fans permitted) 

and coated for human consumption by being breaded 

(crumbed) or battered, or being marinated or processed 

into a dumpling, spring roll, samosa, roll, ball or dim 

sum-type product; or
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(c) have had the head and shell removed (the last shell 

segment and tail fans permitted), be frozen and each 

batch tested on arrival in Australia and found to be free 

of WSSV unless sourced from a country or zone 

recognised by Australia to be free of that agent;

(d) be accompanied by health certification issued by the 

relevant Competent Authority in the exporting country, 

certifying that the prawn meat for human consumption:

(i) has been inspected, processed and graded in 

premises approved by and under the control of the 

Competent Authority;

(ii) is free from visible lesions associated with 

infectious disease;

(iii) is fit for human consumption;

(iv) in the case of prawn meat that is not highly 

processed and coated, that each package is 

marked with the words ‘for human consumption 

only’ and ‘not to be used as bait or feed for 

aquatic animals’; and

(v) be batch tested on arrival in Australia and found 

to be free of WSSV;

(C) with respect to batch testing as referred to in the preceding sub­

paragraph, that:

(a) testing be based on the polymerase chain reaction (PCR) 

tests in the current version of the World Organisation for 

Animal Health Manual of Diagnostic Tests for Aquatic 

Animals or equivalent, and a sampling regimen that 

would provide 95% confidence of detecting the agent if 

present at 5% prevalence (OIE Standard);
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(b) all consignments of prawn meat for human consumption 

to be tested be held under quarantine control where they 

will be sampled for testing and remain under quarantine 

control until the results of the tests are available;

(c) batches that return a positive test must be re-exported, 

destroyed or further processed (cooked) in a facility 

approved by A QIS for that purpose;

(d) for the purpose of testing, batch is defined as a population 

from a different pond population or fishing period 

population (IRA batch definition); and

(e) documentation from the exporter, supplier or competent 

authority verifying the number of batches in the 

consignment must be provided to AQIS.

10. As to paragraph 10 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraph 9 above;

(b) says that it will rely on the full terms of the Prawn IRA for their true meaning

and effect;

(c) subject to the matters pleaded at sub-paragraphs 10(a) and (b) above, admits the 

allegations in sub-paragraphs 10(a), 10(c), 10(e) and 10(f)-(i);

(d) admits the allegation in sub-paragraph 10(b) but says further that the Prawn IRA 

stated that not all of the increases identified were statistically significant;

(e) admits the allegation in sub-paragraph 10(d) but says further that the Prawn IRA 

stated that the risk associated with the identified potential was limited as much 

of the relevant recreational bait would be taken by non-susceptible finfish 

species;

0)----- denies the-al legation in sub-paragraph 10(e) because the Prawn IRA-stated that

in the aquatic environment, if a disease does establish in a population following 

exposure itis generally not possible to prevent its spread bymatural means;
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(f) subject to the matters in sub-paragraphs 10(a) and 10(b) above, admits the 

allegation in subparagraph 10(j) but says further that the Prawn IRA stated that 

there is no clear documented evidence that the pathogenic agents under 

consideration had adversely affected wild prawn fisheries.

11. As to paragraph 11 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 9 and 10 above;

(b) admits the allegations in sub-paragraphs 11 (a)-(h) and 11 (j);

(c) says further that the Prawn IRA concluded that:

(i) in the event index cases of WSSV infection were to occur, virus 

establishment or spread to other susceptible animals would be unlikely 

in the case of wild crustaceans because infected animals, particularly 

those clinically affected, were likely to be predated by non-susceptible 

finfish;

(ii) the likelihood of the spread of WSSV from farms to neighbouring farms 

or wild prawn populations through waterborne virus in effluent water 

would be moderated by dilution effects;

(iii) the likelihood of spread of WSSV from farms and hatcheries was likely 

to be reduced by farm and hatchery level control measures that were 

likely to be implemented upon detection of WSSV;

(d) as to sub-paragraph 11 (i):

(i) says that the Prawn IRA identified, for two separate exposure groups, 

the likelihood of release (LR) of WSSV and the partial likelihood of 

exposure (PLE);

(ii) by multiplying the LR by the PLE ascertained the partial annual 

likelihood of entry and exposure (PALEE);
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(iii) by combining the PALEE with the corresponding (for the relevant 

exposure group) likely consequences, determined the partial annual risk 

for each exposure group;

(iv) thereafter, by combining the three partial annual risks associated with 

each exposure group, determined the ‘unrestricted risk’ being a risk 

estimate derived in the absence of specific risk management measures; 

and

(v) otherwise admits the allegations.

C.3. Import Protocol and other guidelines

12. As to paragraph 12 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 9 to 11 above;

(b) says that:

(i) the Biosecurity Australia Policy Memorandum 2007/16 (2007 

Memorandum) and the Prawn IRA materially provided that:

(A) management measures were needed to manage the risk 

associated with WSSV to an acceptable level before importation 

could be permitted;

(B) such management measures were to be the least trade restrictive 

risk management measures that could be applied to achieve 

Australia’s ALOP;

(C) such possible management measures were to be selected from a 

range of measures considered practicable;

(D) such management measures were intended to reduce quarantine 

risks to a very low level in order to achieve the ALOP 

determined by Australian Government policy in line with 

Australia’s conservative approach to quarantine;
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(ii) the Prawn IRA materially provided that its authors had selected the 

appropriate management measures upon consideration of a range of pre­

import and post-import measures that might be applied including 

recommendations in the international standard for trade in aquatic 

animal products;

(iii) in the premises of subparagraph 12(b)(i)(A) to (D) and 12(b)(ii) above, 

the 2007 Memorandum and the Prawn IRA provided that the Prawn IRA 

Recommendations would each reduce the overall WSSV risk to at least 

very7 low and thereby achieve Australia’s ALOP;

(iv) it will rely on the terms of the Prawn IRA and 2007 Memorandum for 

their full meaning and effect;

(c) says further that:

(i) in April 2010, the Director of Quarantine made a policy determination 

under the Quarantine Proclamation that the import of prawn meat for 

human consumption (other than shelf-stable prawn-based food 

products) be subject to the Quarantine Act and the conditions 

recommended by the Prawn IRA Recommendations (Prawn Import 

Policy);

(ii) under s 7 of the Acts Interpretation Act 1901 (Cth), the Prawn Import 

Policy remained in force following the repeal of the Quarantine Act;

(iii) each of the import conditions pleaded at sub-paragraphs 9(c)(i)(E)(b), 

9(c)(i)(E)(c) and 9(c)(i)(E)(e) above (Interim Conditions) and the 

Prawn Import Policy comprised the exercise by the defendant, by the 

Director of Quarantine and AQIS of policy-making powers and 

functions of a quasi-legislative character, which policy, when 

formulated:

(A) was consistent with Australia’s rights and obligations under the 

SPS Agreement;
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(B) was believed by the defendant to be characterised by sound 

science, transparency, fairness and consistency;

(C) reflected a proper assessment of, and response to, the import risk 

associated with prawn meat for human consumption as 

prescribed by the Qziarantine Act, Quarantine Regulations and 

Quarantine Proclamation', and

(D) is not justiciable in negligence;

(d) in the premises and subject to the matters pleaded at sub-paragraphs 12(a) to (c) 

above, admits the allegations.

13. As to paragraph 13 of the statement of claim, the defendant:

(a) says that:

(i) in the premises as pleaded paragraphs 9 to 12 above, at all material times 

from December 2000:

(A) the importation of prawn meat for human consumption was 

subject to a condition that, in the circumstances indicated in the 

Interim Conditions or the Prawn Import Policy (as they applied 

from time to time) it be batch tested for, relevantly, WSSV;

(B) batch testing as required by the Interim Conditions and the 

Prawn Import Policy:

(a) had technical parameters, which were developed by 

reference to highly skilled epidemiological and 

laboratory technical expertise;

Particulars

The ‘technical parameters’ referred to are particularised on page 191 of the Prawn 

IRA and include the following:

(a) Testing is based on the polymerase chain reaction (PCR) tests in the 

current version of the World Organisation for Animal Health (OIE) 
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Manual of Diagnostic Tests for Aquatic Animals or equivalent, and a 

sampling regimen that would provide 95% confidence of detecting the 

agent if present at 5% prevalence;

(b) For the purpose of this testing, a batch is defined as a population from 

a different pond population or fishing period population;

(c) Documentation from the exporter, supplier or the Competent Authority 

verifying the number of batches in the consignment must be provided to 

AQIS and must clearly detail the labelling of each batch in the 

consignment.

The ‘technical parameters ’ were developed by reference to highly skilled 

epidemiological and laboratory technical expertise in that the ‘technicalparameters’ 

were developed by reference to;

(d) then current version of the World Organisation for Animal Health (OIE) 

Manual of Diagnostic Tests for Aquatic Animals or equivalent; and

(e) a report authored by Greg Hood and prepared by the Bureau of Rural 

Sciences on behalf of Biosecurity Australia entitled ‘Risk analysis of a 

pooled sampling scheme, designed to detect viruses in prawns imported 

into Australia ’.

(b) was adopted on the basis it woud be implemented 

according to its terms, including that each batch 

(adopting the IRA batch definition) would be accurately 

identified for the purpose of testing;

Particulars

The ‘terms’ are the ‘technical parameters’ referred to at 13(a)(i)(B)(a) and further 

particularised above and as were set out in guidelines published from time to time as 

particularised below.

(c) was reliant for its accuracy on being implemented in 

accordance with its terms;
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Particulars

The ‘terms ’ referred to are the ‘technical parameters ’ referred to at 13(a)(i)(B)(a) and 

further particularised above and as were set out in guidelines published from time to 

time as particularised below.

(ii) the IRA batch definition reflected an assumption that within a group of 

prawns harvested from the same pond or caught at sea on the same day, 

diseased prawns were likely to be reasonably evenly distributed within 

that batch (distribution assumption):

(iii) batch testing as required by the Prawn Import Policy (Batch Testing):

(A) on the distribution assumption;

(B) applying the IRA batch definition; and

(C) in order to achieve the OIE Standard;

app lied a statistical calculation to the effect that by sampling 65 prawns, 

being 5 from each of 13 cartons, for testing using a PCR test, the OIE 

Standard would be met;

(b) subject to the matters pleaded in sub-paragraph 13(a) above, admits the 

allegation;

(c) says that it will rely on guidelinesanee issued by certain officers of CDAWR 

(better particulars of whom cannot presently be provided) from time to time for 

their true meaning and effect.

Particulars

The best particulars of the guidelines issued by certain officers of CPA WR from time 

to time are that they comprise the following ‘prawn sampling guidelines ’;

(a) ‘Work Instruction: Prawn Sampling for Disease Testing’ (updated) dated 

October 2007;

(b) ‘Work Instruction: Prawn Sampling for Disease Testing’ dated 14 November 

2011;
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(c) ‘Instruction & Guideline: Prawn Sampling for Disease Testing’ dated 28 May 

2013;

(d) ‘Work Instruction: Raw Prawn Inspection and Sampling for Disease Testing’ 

dated 15 August 2016.

14. As to paragraph 14 of the statement of claim, subject to the matters pleaded at 

paragraphs 9 to 13 above, the defendant admits the allegations.

C.4. 2012 Intergovernmental Agreement on Security

15. As to paragraph 15 of the statement of claim, the defendant:

(a) adopts the defined term used in that paragraph;

(b) repeats and relies on sub-paragraphs 3(c)(iv)(D) and 3(c)(iv)(E) above;

(c) admits the allegations;

(d) says further that the IGAB:

(i) recognised that:

(A) biosecurity is a shared responsibility between all governments, 

industry, natural resource managers, custodians or users, and the 

community (cl 4.1(i));

(B) in practical terms, zero biosecurity risk is unattainable (cl 

4.1(ii));

(C) the pre-border, border and post-border elements of the 

biosecurity continuum are managed to minimise the likelihood 

of biosecurity incidents and minimise their impacts (cl 4.1(iii));

(D) the biosecurity continuum is managed through a nationally 

integrated system that recognises and defines the roles and 

responsibilities of all sectors and sets out cooperative activities 

(cl 4.1(iv));
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(ii) provided that States and Territories shall not apply sanitary or 

phytosanitary measures within their jurisdictions which would not 

comply with the provisions of the SPS Agreement but left the manner 

of compliance with those measures as a matter for each party to the 

IGAB (cl 7.8).

C.5. Period from 15 June 2016 - Biosecurity Act 2015 (Cth)

16. As to paragraph 16 of the statement of claim, the defendant:

(a)------says A\AAheAAosecurity Act took effect from 1-6 June 2016;

repeats and relies on the matters pleaded in sub-paragraph 3(d) above;

(a) in those premises, denies the allegations inas to sub-paragraph 16(a) because:

(i) admits the allegation in sub-paragraph (a)by operation of a. 540 of the 

Biosecurity Act the Agriculture Secrehuyas the Biosecurity Director;

(ii) denies the allegation in sub-paragraph (b), the true position is that by 

operation of s. 545(1) of the Biosecurity Act, the power to authorise 

persons to be biosecurity officers is granted to the Biosecurity Director;

(b) admits the allegation in sub-paragraph 16(b);

(c) as to sub-paragraph 16(c):

(i) admits the allegations in sub-paragraphs 16(c)(iX and (ii^ (on the 

assumption that reference to s. 128(a)(b) is intended to be aaeference to 

s,128(l)(b) of the Biosecurity Act) and (iii) and (v)-(ix);

(ii) admits the allegation in sub-paragraph 16(c)(iv) and says further that the 

power to release goods from biosecurity control pursuant to s. 162 of the 

Biosecurity Act could only be exercised if certain conditions were 

satisfied;

(d) as to sub-paragraph 16(d):
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(i) repeats and relies on the matters pleaded in sub-paragraphs 3(c), 7(f) and 

12 above;

(ii) admits that at material times it had a system of quarantine which it was 

implementing in respect of, amongst other things, animals and animal 

products imported into Australia;

(iii) admits that the powers pleaded in sub-paragraphs 16(a)-(c) were, from 

time to time, exercised in the course of the implementation of that 

system of quarantine;

(iv) denies, if it is alleged, that its system of quarantine was implemented 

solely by exercise of the powers pleaded in sub-paragraphs 16(a)-(c) 

because that is untrue as a matter of fact.

PART D 2016 OUTBREAK

D.l. Lead-up to 2016 Outbreak

17. As to paragraph 17 of the statement of claim, the defendant:

(a) admits the allegation;

(b) repeats and relies on the matters pleaded in paragraphs 13 above and 4-02 117 

below;

(c) says that:

(i) from 2009-10 until 2015-16, the Prawn Import Policy underpinned the 

annual import of between 10,000 to 17,000 tonnes of shelled and 

headless uncooked prawns, 6,000-7,000 tonnes of marinated uncooked 

prawns and 2,000-3,000 tonnes of highly processed uncooked prawns 

from more than 40 countries, the mix of which varied from year to year;

(ii) between 2009-10 and 2015-16, the volume of frozen prawns (cooked 

and uncooked) imported by Australia rose only slightly from 34,000 

tonnes to 38,000 tonnes;
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(iii) in July 2010 the Interim Inspector-General of Biosecurity investigated 

the release of a consignment of raw peeled prawns for human 

consumption that had tested positive for WSSV and determined that it 

had occurred as a result of human error and that there was a negligible 

likelihood that WSSV would have established in Australia as a result of 

it;

(iv) in May 2013, certain officers of CDAWR (better particulars of whom 

cannot presently be provided):

(A) learned that three batches of imported prawns purchased at three 

different Geelong supermarkets had tested positive for WSSV; 

and

(B) thereafter determined:

(a) that the prawns had likely been imported as marinated 

prawns (which did not require testing) and the marinade 

had subsequently been washed off; and

(b) therefore it was unlikely that the relevant source batches 

had passed the mandatory post-arrival batch testing 

program.

(v) in 2014, CDAWR implemented Operation East Leichardt, which 

investigation:

(A) was designed to determine if particular importers of marinated 

prawns were complying with the relevant parts of the Prawn 

Import Policy;

(B) determined that the issue pleaded at 17(c)(iv) above arose by 

reason of specific non-compliances by specific importers and 

was not a wider problem;

(vi) between 2013-14 and 2015-16, certain officers of CDAWR (better 

particulars of whom cannot presently be provided) identified that 

30



ofatotal of 2,712 prawn consignments directed for inspection, 439 had 

failed the inspection related requirements of the Prawn Import Policy;

Particulars

The investigations, findings or determinations in respect of each of the investigations 

referred to at subparagraphs 17(c)(iii)- 17(c)(vi) were recorded in writing in at least 

the following documents:

(a) as to the investigation referred to at subparagraph 17(c)(iii), the IGB Report 

(PLF.001.001.2871) at paragraph 7,1 and the Interim Inspector General of 

Biosecurity Incident Review of November 2010;

(b) as to the investigation referred to at subparagraph 17(c)(iv), the May 2013 

Memorandum from Aquatic Animal Health Laboratory;

(c) as to the investigation referred to at subparagraph 17(c)(v), the Post Operation 

Assessment;

(d) as to the matter referred to at subparagraph 17(c)(vi), the IGB Report 

(PLF.001.001.2871) at paragraph 7.4.

Further documents revealing investigations, findings and determinations may be 

provided in disclosure if directly relevant to a matter in issue in this proceeding.

(vii) on or about 16 March 2016, CDAWR commenced Operation Cattai to 

identify importers deliberately avoiding prawn import controls and 

thereafter as necessary, to take action to address and deter that behaviour 

to reduce the level of risk of prawn imports (Operation Cattai);

(viii) Operation Cattai:

(A) was finalised in December 2016;

(B) was the biggest and most complex compliance campaign 

CDAWR had ever undertaken;

(C) identified for the first time that the defendant’s testing as 

contemplated by the Prawn Import Policy was affected by:

(a) difficulty in the identification of batches for testing;
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(b)

(c)

some Importers misdeclaring prawn shipments or falsely 

presenting prawn consignments for inspection to foil the 

random sampling and batch testing stipulated by the 

Prawn Import Policy; and 

practical difficulties for Inspectors in veryifying whether 

a consignment contained one or more batches for testing.

Particulars

The Inspector-General of Biosecurity titled ‘Uncooked prawn imports: Effectiveness of 

biosecurity controls’ (Review report no. 2017-18/01) (IGB Report) (pages 15-16 and 

98-102).

18. As to paragraph 18 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 12, 13 and sub­

paragraphs 17(c)(iv) and 17(c)(v) above;

(b) in those premises:

(i) admits the matters in sub-paragraphs (a) and (b);

(ii) does not admit that CDAWR was aware of such matters because despite 

reasonable inquiry it remains uncertain as to whether it is true.

19. As to paragraph 19 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 12 and 17(c)(vi) above;

(b) in those premises admits that between 2013-14 and 2015-16 certain officers of 

CDAWR (better particulars of whom cannot presently be provided) identified 

(and so became aware of) 2,048 instances of potential or actual non-compliance 

with the import conditions imposed by the Prawn Import Policy;

(c) says that the identified potential or actual non-compliance reflected non­

conformances:
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(i) in 867 instances, with entry level requirements in which the relevant 

broker or importer did not comply with import requirements imposed by 

the Prawn Import Policy;

(ii) in 662 instances, with document requirements in which accompanying 

documentation did not fulfil CDAWR’s Minimum Documentary and 

Import Declaration Requirements Policy;

(iii) in 439 instances, with inspection related requirements in which imported 

products did not meet mandatory import requirements;

(iv) in 80 instances other non-compliances;

Particulars

The identified instances of potential or actual non-compliance with the import 

conditions imposed by the Prawn Import Policy are recorded in writing, copies of 

which documents will, to the extent they are directly relevant to a matter in issue in this 

proceeding, be provided as part of disclosure.

(d) says that such officers of CDAWR (better particulars of whom cannot presently 

be provided) determined that it was likely some of the consignments had 

multiple faults;

(e) denies the allegations because the true position is as pleaded at sub-paragraphs 

19(a)-(d) above.

20. As to paragraph 20 of the statement of claim, the defendant denies the allegations 

because the true position is as pleaded at sub-paragraph 17(c)(vii) above.

21. As to paragraph 21 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 12 and 17 above;

(b) in those premises, admits the allegations.

D.2. Critical Failure Period

22. As to paragraph 22 of the statement of claim, the defendant:
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(a) repeats and relies on the matters pleaded at paragraphs 12 and 17 above;

(b) admits the allegation;

(c) says further that at material times the retail supply chain in Australia was such 

that prawn meat for human consumption released from quarantine took between 

2 and 18 months to be sold from a retail outlet.

Particulars

(a) the expression ‘retail supply chain in Australia ’ has its ordinary and natural 

meaning namely the sequence o f processes involved in the distribution of a 

commodip’ from the point of release from quarantine to the point of retail sale, 

including any intermediate wholesale or distribution functions;

(b) the best particulars that the Defendant can presently provide of the features of 

the ‘retail supply chain in Australia ' that had the effect that prawn meat for 

human consumption released from quarantine took between 2 and 18 months to 

be sold from a retail outlet are those described in paragraph 9.2.1 of the IGB 

Report (PLF.001.001.2871).

23. As to paragraph 23 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 12, 17 and 22 above;

(b) says that Operation Cattai found evidence consistent with each of the matters 

pleaded in sub-paragraphs (a)-(c); and

(c) otherwise does not admit the allegation because despite reasonable inquiry it 

remains uncertain as to whether it is true.

24. As to paragraph 24 of the statement of claim, the defendant:

(a) adopts the defined terms used in that paragraph;

(b) repeats and relies on the matters pleaded in paragraphs 12, 13 17, 22 and 23 

above;

(c) says that Operation Cattai found evidence consistent with each of the matters 

pleaded in sub-paragraphs (a)-(e);
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(d) otherwise does not admit the allegations because despite reasonable enquiry it 

remains uncertain as to whether they are true.

25. As to paragraph 25 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 12, 13 17, 22 and 23 

above;

(b) otherwise does not admit the allegation because despite reasonable inquiry it 

remains uncertain as to whether it is true.

26. As to paragraph 26 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 12, 13 17, 22 to 25 

above;

(b) admits the allegation in sub-paragraph 26(a);

(c) does not admit the allegations in sub-paragraphs 26(b)(i) to (b)(iii) because 

despite reasonable inquiry it remains uncertain as to whether they are true;

(d) as to sub-paragraph 26(b)(iv):

(i) does not admit the allegation because despite reasonable inquiry it 

remains uncertain as to whether it is true;

(ii) if (which is not admitted) samples were taken from Consignments 

tainted by the Tampering Practices, denies, as a matter of fact, that this 

occurred having Notice of Tampering.

27. As to paragraph 27 of the statement of claim, the defendant:

(a) adopts the defined terms used in that paragraph;

(b) repeats and relies on the matters pleaded at paragraphs 12, 13 and 22-26 above;

(c) says that to the extent the Prawn Import Policy involved testing of samples such

testing was conducted by an Approved Laboratory using the Actual Testing 

Practice;

35



(d) otherwise does not admit the allegations because despite reasonable enquiry it 

remains uncertain as to whether it is true.

28. As to paragraph 28 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 12, 13, 17 and 22-27 

above;

(b) admits that since the implementation of the Prawn Import Policy, including 

during the said Critical Failure Period:

(i) some samples of prawn meat for human consumption from 

Consignments did not test positive for WSSV or WSD; and

(ii) as a result, the Consignments from which such samples were taken were 

treated as is pleaded in sub-paragraph (b)(i)-(iii);

(c) otherwise does not admit the allegations because despite reasonable enquiry it 

remains uncertain as to whether it is true.

D.3. The 2016 Outbreak

29. As to paragraph 29 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 12, 13, 17 and 22-27 

above;

(b) in those premises, admits the allegations.

30. The defendant admits the allegations in paragraph 30 of the statement of claim.

31. The defendant admits the allegations in paragraph 31 of the statement of claim.

32. The defendant admits the allegations in paragraph 32 of the statement of claim.

33. The defendant admits the allegations in paragraph 33 of the statement of claim.

34. The defendant admits the allegations in paragraph 34 of the statement of claim.

35. The defendant admits the allegations in paragraph 35 of the statement of claim.
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36. The defendant admits the allegations in paragraph 36 of the statement of claim.

37. As to paragraph 37 of the statement of claim, the defendant:

(a) admits the allegations in sub-paragraphs 37(a)-(d);

(b) does not admit the allegation in sub-paragraph 37(e) because despite reasonable 

enquiry it remains uncertain as to whether it is true.

38. The defendant admits the allegations in paragraph 38 of the statement of claim.

39. The defendant admits the allegations in paragraph 39 of the statement of claim.

40. The defendant admits the allegations in paragraph 40 of the statement of claim.

41. The defendant admits the allegations in As to paragraph 41 of the statement of claim?

the defendant:

(a)— denies the allegation because it is untrue;

(b)----- says that the true position is that QBAT--sampling conducted between 1 

December 2016 and 11 February 2017, detected WSSV infected prawns and 

crabs in southern Moreton Bay.

42. The defendant admits the allegation in paragraph 42 of the statement of claim.

43. As to paragraph 43 of the statement of claim, the defendant:

(a) admits the allegation in sub-paragraph 43(a);

(b) denies the allegation in sub-paragraph 43(b) because the true position is that:

(i) the Import Suspension took effect on 7 January 2017; and

(ii) the Import Suspension did not apply to:

(A) prawn meat for human consumption sourced from New 

Caledonia;

(B) prawn meat for human consumption processed into dumplings;
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(C) spring rolls, samosas, other dim sum-type products and other 

similar products; or

(D) prawn meat for human consumption which had been coated for 

human consumption by being breaded, crumbed or battered.

44. The defendant admits the allegation in paragraph 44 of the statement of claim.

45. The defendant admits the allegation in paragraph 45 of the statement of claim.

46. The defendant admits the allegations in paragraph 46 of the statement of claim.

47. The defendant admits the allegation in paragraph 47 of the statement of claim.

48. The defendant admits the allegations in AsTe paragraph 48 of the statement of claim; 

the defendant:

(a)------admits the allegations in sub paragraphs 48(a) (c);

4A----- denies the allegation in sub paragraph 48(d) because the true position is that Import 

Suspension Exceptt-ens—Deiermination (No. 2)- relevantly excluded from the—Import 

Suspension prawn meat for Amman- consumption-. deriving- from prawns that, in 

accordance with the secure supply- chain, were exported to Thailand, either in the form 

eT-prawn meat for human consumption, for processing in Thai Union Group Public 

Company Limited, 79/223 Moo 7, Sethakit 1 Road, Tambon-Tarsai, Amphur Muang, 

Samutsakom 7400 Thailand.

49. The defendant admits the allegation in paragraph 49 of the statement of claim.

50. The defendant admits the allegations in paragraph 50 of the statement of claim.

51. As to paragraph 51 of the statement of claim, the defendant:

(a) admits that on 3 April 2017 the Commonwealth Director issued the Import 

Suspension Exceptions Declaration (No.3);

(b) says that the Import Suspension Exceptions Declaration (No. 3) took effect on 4 

April 2017 except for Schedule 2 thereof which took effect on 7 May 2017;
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(c) says that it will rely on the full terms of the Import Suspension Exceptions 

Declaration (No. 3) for their true meaning and effect;

(d) otherwise admits the allegtionssays that the Import Suspension Exceptions 

Declaration (No. 3) relevantly excluded prawn meat for human consumption in 

a processed form if it:

(ri------ was derived from prawns that were wild caught in Australian territory 

and exported-te another country, either in the form of uncooked prawns 

or uncooked prawn meat, for processing;

riri----- was accompanied by a relevant foreign-eountry processing declaration 

and a foreign country heath certificate;

(iii) -..is not-covered-by-sub-paragraph (i) above.

52. The defendant admits the allegation in paragraph 52 of the statement of claim.

53. The defendant admits the allegations in paragraph 53 of the statement of claim.

54. The defendant admits the allegations in paragraph 54 of the statement of claim.

55. The defendant admits the allegations in paragraph 55 of the statement of claim.

56. The defendant admits the allegation in paragraph 56 of the statement of claim.

57. The defendant admits the allegation in paragraph 57 of the statement of claim.

PART E COMMONWEALTH DUTY OF CARE

E.l. Foreseeable risk of harm

58. As to paragraph 58 of the statement of claim, the defendant:

(a) admits the allegation in sub-paragraph 56(a);

(b) as to sub-paragraph 56(b):

(i) denies the allegation insofar as it concerns the period before 1998 

because:
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(A) the levy system was introduced in or about 1998 with the 

enactment of the Primary Industries (Customs) Charges Act 

1999, Primary Industries (Excise) Levies Act 1999, National 

Residue Survey (Customs) Levy Act 1998 and the National 

Residue Survey (Excise) Levy Act 1998 (levy system);

(B) in the premises, CDWAR did not, as a result of its operation of 

the levy system, have knowledge of the matters alleged in that 

sub-paragraph;

(ii) otherwise admits the allegation.

59. As to paragraph 59 of the statement of claim, the defendant:

(a) adopts the defined terms used in that paragraph;

(b) repeats and relies on the matters pleaded in paragraphs 3 to 6, 9 and 12 to 28 

above;

(c) as to subparagraphs 59(a)-(i):

(i) admits that the 2009 Prawn IRA identified each of the matters in sub­

paragraphs (a)-(i) as risks of varying likelihood save that so far as it 

spoke of things such as dispersal of WSSV in Domestic Species and 

widespread mortality of Domestic Species it did so in the context of 

there being geographic limits to such things having regard to the region 

in which infection of Domestic Species had occurred;

(ii) says further that under the Biosecurity Act (Qld) the State of Queensland 

was solely responsible for the imposition of:

(A) movement controls; and

(B) fishing bans in or near areas where WSSV infection had been 

detected;

(d) as to subparagraphs 59(j) and (k):

(i) says that:
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(A) the Domestic Species were not the property of the persons who 

carried on commercial fishing because they are res nullius until 

they are caught;

(B) the 2009 IRA stated that there was no clear documented evidence 

that the pathogenic agents under consideration in the report, 

including WSSV, had adversely affected wild prawn fisheries;

(C) the 2009 IRA identified that in an unrestricted marine 

environment the seriousness of a WSSV incursion as determined 

in relation to the total value of the industry in 1999 was a 2% 

loss attributed mainly to increased production costs;

(D) in the premises of sub-paragraph 59(i) of the statement of claim, 

commercial fishing for Domestic Species could occur in areas 

not the subject of a fishing ban;

(ii) does not admit the allegations because, including in the premises as 

pleaded in 59(d)(i) above, despite reasonable enquiry it remains 

uncertain as to whether they are true;

(e) says further that:

(i) commencing in or about December 2000, the Director of Quarantine and 

AQIS took steps to address the risks referred to in sub-paragraphs 59(a)- 

(i) by imposing the Interim Conditions under the Prawn Import Policy;

(ii) in the premises as pleaded in subparagraphs 7(g) and 9(b) above, each 

of the Import Conditions and the Prawn Import Policy comprised the 

exercise by the Director of Quarantine and AQIS of policy making 

powers of a quasi-legislative character, the merits of which are not 

justiciable in negligence;

(f) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

60. As to paragraph 60 of the statement of claim, the defendant:
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(a) repeats and relies on the matters pleaded at 3 to 6, 9, 12 to 28 and 59 above;

(b) says that the 2009 Prawn IRA stated that:

(i) the matters pleaded in paragraph 59(a)-(i) of the statement of claim were 

things that could occur in an unrestricted quarantine environment;

(ii) if the matters pleaded in paragraph 59(a)-(i) of the statement of claim 

eventuated together or severally they could involve, together or 

severally, the matters pleaded in sub-paragraphs 60(a)(i)-(iii);

(iii) each of the matters pleaded in paragraph 59(a)-(i) of the statement of 

claim were complex and interdependent;

(c) does not admit the allegations in sub-paragraph 60(a)(iv) because despite 

reasonable inquiry it remains uncertain as to whether they are true;

(d) denies that, considered severally, the matters pleaded in sub-paragraph 59(a)-(i) 

of the statement of claim were each serious or not insignificant within the 

meaning of s 9(1 )(b) of the Civil Liability Act 2003 (Qld) (CLA) for the reasons 

pleaded in subparagraph 60(b) above;

(e) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

61. As to paragraph 61 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 3 to 6, 9, 12 to 28, 59 

and 60 above and paragraph 64 below;says that the plaintiff does not allege that 

the Group Members carried on businesses farming Carrier Speci

(b) says that the allegation is vague and embarrassing and liable to be struck out 

because the plaintiffs hasve failed to plead precisely what itthey alleges was 

required of a reasonable person in the position of the defendant to avoid the 

Risks of Harm;
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(c) does not admit the allegation because, including in the premises as pleaded in 

the (a) and (b) above, despite reasonable enquiry, it remains uncertain as to 

whether it is true.

E.2. Control

62. As to paragraph 62 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraphs 3 to 6, 9, 12 to 28, 59 to 

61 above;

(b) subject to the matters pleaded in subparagraph 3(c)(iv) above, admits the 

allegations in sub-paragraphs 62(a)(i) and (iii);

(c) denies the allegation in sub-paragraph 62(a)(ii) because in the premises as 

pleaded in sub-paragraph 3(c)(iv)(D) and (E) above, it did not have exclusive 

power in respect of those matters;

(d) admits the allegations in sub-paragraphs 62(b), (c), (e) and (f);

(e) as to sub-paragraph (d), admits that the Commonwealth had powers of direction 

as alleged but otherwise denies the allegation because it is untrue;

(f) as to the allegation in sub-paragraph 62(g):

(i) repeats and relies on the matters pleaded at (a) to (e) above:,

(ii) denies the allegation so far as the matters pleaded in subparagraphs 62(a) 

to (e) are denied; and

(iii) otherwise does not admit the allegation, including in the premises of 

sub-paragraphs (b) and (e) above, because despite reasonable inquiry it 

remains uncertain as to whether it is true;

(g) as to the allegations in sub-paragraph 62(h):

(i) repeats and relies on the matters pleaded at (a)-(f) above;
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(ii) in those premises, admits, denies or does not admit the allegation so far 

as the matters pleaded in subparagraphs 62(a) to (g) are admitted, denied 

or not admitted;

(h) says further that the powers alleged in sub-paragraphs (a) to (f) to the extent 

admitted above, are policy making powers of a quasi-legislative character, the 

merits of which are not justiciable in negligence.

E.3. Vulnerability

63. As to paragraph 63 of the statement of claim, the defendant:

(a) repeats and relies on sub-paragraph 59(c) above and, in the premises, does not 

admit the allegations in (a)(i); says-that the plaint-if^dees-net -allege that the 

Group Members carried on businesses-farming Carrier Sped

(b) subject to the matters pleaded at sub-paragraphs 63(a) and (b) above, admits 

that at all material times persons who in Australia carried on businesses 

catching, farming, processing, transporting or dealing in Carrier Species 

(including the Group Members if they are such persons, which the defendant 

does not admit) were likely to be affected as to the matters pleaded in sub­

paragraph 63(a)(i)-(v) by:

(i) the matter pleaded in sub-paragraph 63(a)(v)(A); and

(ii) Biosecurity Responses thereto;

(c) says further that not all Biosecurity Responses would affect all or any of the 

matters pleaded in sub-paragraphs 63(a)(i)-(v);

(d) denies the allegations in sub-paragraph 63(a) so far as they are said to be the 

result of the things pleaded in sub-paragraph 63(a)(v)(B) because the 

implication or detection of systemic problems with extant Commonwealth 

biosecurity procedures or practices in respect of prawn meat for human 

consumption (which the defendant denies) are irrelevant to the Biosecurity 

Responses;
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(e) denies the allegations in sub-paragraph 63(a) so far as they are said to be the 

result of the things pleaded in sub-paragraph 63(a) (v) (C) because:

(i) of the matters pleaded at sub-paragraph 63(d) above; and

(ii) those matters were not likely to have the pleaded affect;

(f) does not not admit the allegation in sub-paragraph 63(b) because despite 

reasonable inquiry it remains uncertain as to whether it is true;

(g) as to the allegation in sub-paragraph 63(c). says that at all material times the 

Prawn Farmer Group Members (including TPF) had measures available to them 

to prevent, or reduce the likelihood, of prawns within their prawn farms 

becoming infected with WSSV (On-Farm Biosecurity Measures) including:

(i) filtration of water entering the farm to a level of approximately 50 

microns or less:

(ii) chemical treatment for disinfection of water entering the farm:

(iii) installation of crab fencing to prevent crabs entering ponds:

(iv) installation of bird netting over ponds and open channels:

(v) lining of grow-out ponds with plastic to isolate them from the earth;

(vi) annual removal of waste at the bottom of ponds;

(vii) use of central drainage of ponds to continuously remove waste from the

bottom of ponds;

(viii) use of domesticated disease free broodstock, instead of wild-caught 

broodstock;

(ix) testing broodstock for WSSV; and

(x) use of feeds that are irradiated or certified disease free;
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(h) in the premises pleaded at 63(g) above, denies the allegations in sub-paragraph 

63(c) and 63(d) to the extent they relate to Prawn Farmer Group Members, 

including TPF; and

(i) otherwise does not admit the allegation in sub-paragraph 63(c) because, in the 

premises of the matters pleaded at 63(a)-(d), despite reasonable enquiry it 

remains uncertain as to whether it is true;

(j) in the premises of the matters pleaded above in this paragraph, otherwise does 

not admit the allegation in sub-paragraph 63(d) because despite reasonable 

enquiry it remains uncertain as to whether it is true.

64. As to paragraph 64 of the statement of claim, the defendant:

(a) repeats and relies on sub-paragraph 59(c) above;

(b) does not admit the allegation in sub-paragraph (a) because that allegation is 

insufficiently particularised as to the quantitative meaning of‘loss of Domestic 

Species caused by WSSV or WSD’;

(c) repeats and relies upon the matters pleaded at 63(g) above;

(d) in the premises pleaded at 64(c) above, denies the allegations in paragraph 64 

to the extent they relate to to Prawn Farmer Group Members, including TPF; 

and

(e) otherwise does not admit the allegations in sub-paragraphs (b)-(d) because 

despite reasonable enquiry it remains uncertain as to whether they are true,

E.4. Duty of Care

65. As to paragraph 645 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28, 59 to 

64-64 above;

(b) says that the allegation is vague and embarrassing and liable to be struck out:

(i) in the premises as pleaded in sub-paragraph 61(b) above; and further
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(ii) because the plaintiff impermissibly seeks to use retrospective reasoning 

to allege the said Biosecurity Duty;

(c) in the premises as pleaded in the preceding subparagraph, denies the allegation;

(d) further, and in the alternative, denies the allegation because:

(i) the defendant’s relevant statutory powers and obligations under the 

Quarantine Act and the Biosecurity Act being those pleaded at 

paragraphs 120-124 below were directed to:

(A) the protection of the public at large; and

(B) givinge effect to Australia’s international rights and obligations, 

including under the SPS Agreement being those matters pleaded 

at paragraph 3(c)(iv) above;

(ii) in those premises:

(A) even if the defendant was required to take reasonable care to 

avoid the matters pleaded in paragraph 59(a)-(i) of the statement 

of claim (which is not admitted), the class of persons in whose 

interests it would do that was the public at large;

(B) the defendant’s powers and responsibilities under the 

Quarantine Act and the Biosecurity Act including the making 

and application of the Interim Conditions and Prawn Import 

Policy, comprise the exercise of policy making powers of a 

quasi-legislative character, the merits of which are not justiciable 

in negligence;

(C) the terms, scope and purpose of the Quarantine Act and the 

Biosecurity Act mean there is no appropriate foundation for a 

common law duty of care;

(D) the statutory regime does not erect or facilitate a relationship 

between the defendant and the Group Members (or any of them) 

that, in all the circumstances, displays sufficient characteristics, 
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whether those pleaded in the statement of claim or otherwise, 

answering the criteria for intervention by the tort of negligence;

(E) says further that recognition of a duty to take reasonable care to 

avoid the risk of matters pleaded in paragraph 59(a)-(i) of the 

statement of claim would expose the defendant to an immense 

obligation and no such duty would be found on that basis; and

(F) the matters pleaded in paragraph 59(a)-(i) of the statement of 

claim were not created by the defendant and the Biosecurity 

Duty or any other relevant obligation to take reasonable care to 

avoid matters pleaded in paragraph 59(a)-(i) of the statement of 

claim wotdd be denied on that basis;

(iii) for those reasons, and in the premises of sub-paragraph 59(e) above; 

and further or alternatively sub-paragraph 62(f) above, the defendant did 

not owe the B insecurity Duty and, alternatively did not owe a duty to 

take reasonable care to avoid the matters pleaded in paragraph 59(a)-(i) 

of the statement of claim;

(e) further, and alternatively, even if the defendant was required to take reasonable 

care to avoid the matters pleaded in paragraph 59(a)-(i) of the statement of claim 

(which is denied) that standard of care was discharged by the Interim Conditions 

and the Prawn IRA;

(0 further, says that even if it did owe the Biosecurity Duty or a duty to take 

reasonable care to avoid the matters pleaded in paragraph 59{a)-(i) of the 

statement of claim (which is not admitted), denies that it would correctly be 

described as a non-delegable duty because in the premises as pleaded in sub­

paragraph 59(c) and 59(j) above the defendant did not on the matters pleaded in 

the statement of claim or otherwise assume a particular responsibility for the 

economic safety of the Group Members or any of them;

(g) says further that the loss claimed in this proceeding has the character of pure 

economic loss, and in those premises the defendant owed no duty ofcarc by 

reason of the following matters;
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(i) in the premises as pleaded in 59(d)(i)(A) above, the claim in respect of 

commercial fishing is not consequential upon injury to property or 

person; and further

(ii) whether by reference to any established category, or any other 

circumstances, no duty of care is grounded;

(iii) the circumstances are not such that either the plaintiffs or the Group 

Members was an were identified persons to whom the defendant would 

owe a duty of care;

(iv) the class of persons who would be owed the duty of care pleaded or any

relevant duty of care was indeterminate in character.

66. As to paragraph 665 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 58-64 above;

(b) in those premises, denies the allegation.

67. As to paragraph 676 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 654 above and the matters at paragraphs 11702 and 11803- below;

(b) in those premises, denies the allegation.

PART F PRECAUTIONS, BREACHES AND CAUSATION

F.l. Available Precautions

68. As to paragraph 687 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 64 above;

(b) says that:
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(i) in light of the risks identified in the 2009 Prawn IRA, it, by the Director 

of Quarantine and AQIS, promulgated and thereafter enacted the Prawn 

Import Policy which included, in certain circumstances, Batch Testing;

(ii) the risks identified in the 2009 Prawn IRA:

(A) were likely to be materially reduced by the Prawn Import Policy 

being applied in accordance with its terms;

(B) were likely to be materially reduced by the Available 

Precautions;

(iii) as a result of Operation Cattai, officers of CDAWR first became aware 

in or about August 2016 of difficulties in the accurate identification of 

batches within consignments as contemplated by the 2009 Prawn IRA 

(Batch Testing Issue);

Particulars

The officers of CDAWR included David Cammiss and Andrew Patterson. The 

difficulties in the accurate identification of batches within consignments are those 

identified in paragraph 23 of the Statement of Claim.

(iv) to the extent that batch testing in accordance with the Prawn Import 

Policy was not reflecting a valid random sample or was not operating 

reasonably reliably to provide 95% confidence of detecting WSSV, if 

WSSV were present at 5% prevalence within a batch, this was as a result 

of the Batch Testing Issue and the conduct of specific importers;

(c) otherwise does not admit the allegation because despite reasonable enquiry it 

remains uncertain as to whether it is true.

69. As to paragraph 69-8 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 68? above;
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(b) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

70. As to paragraph 7069 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 69$ above;

(b) admits the allegations in sub-paragraphs 7069(a) and (b) insofar as they concern 

the matters pleaded in sub-pararaphs 687(a) to 687(d) of the statement of claim;

(c) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

71. As to paragraph 7W of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 7069 above;

(b) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

72. As to paragraph 724- of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 710 above;

(b) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

73. As to paragraph 732 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 724- above;

(b) otherwise, does not admit the allegations because despite reasonable enquiry it 

remains uncertain as to whether they are true.
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F.2. Breach of duty - inadequate inspections

74. As to paragraph 744 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 732 above;

(b) otherwise does not admit the allegation because despite reasonable inquiry it 

remains uncertain as to whether it is true.

75. As to paragraph 754 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 743- above;

(b) otherwise does not admit the allegation because despite reasonable inquiry it 

remains uncertain as to whether it is true .

76. As to paragraph 764 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 754 above and paragraphs 11702 and 11803 below;

(b) otherwise does not admit the allegation because despite reasonable inquiry it 

remains uncertain as to whether it is true.

F.3. Breach of duty - inadequate response to earlier quarantine failures

77. As to paragraph 776 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at 3 to 6, 9, 12 to 28 and 58 to 766 

above;

(b) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

78. As to paragraph 787 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 776 above;
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(b) otherwise does not admit the allegations because despite reasonable inquiry it 

remains uncertain as to whether they are true.

79. As to paragraph 790 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 782 above;

(b) says that the allegations are vague and embarrassing because the plaintiff has 

failed to provide particulars as to what constitutes ‘adequate steps’ in respect of 

each of the matters alleged at sub-paragraphs 79$ (b) to (d);

(c) says that:

(i) planning for Operation Cattai commenced in or around March 2015;

(ii) Operation Cattai commenced on 16 March 2016;

(iii) Operation Cattai concluded in December 2016;

Particulars

The conduct comprising planning for Operation Cattai is recorded in writing. Copies 

of such documents relating to the entities listed at Attachment 1A of the PTE Target 

Assessment advice, dated 25 February 2016 [DAW.50E001.0004], that are directly 

relevant to a matter in issue in this proceeding will be provided as part of disclosure.

(d) in the premises, denies the allegations that it had any occasion or basis to take 

the steps pleaded in sub-paragraph (b)-(d) before the conclusion of Operation 

Cattai as pleaded above;

(e) in those premises, denies the allegation.

80. As to paragraph 70-80 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 3 to 6, 9, 12 to 28 and 

58 to 79$ above and paragraphs 11702 and 11800 below;

(b) in those premises, denies the allegations.
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F.4. Causation

81. As to paragraph 810 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at sub-paragraph 22(c) and paragraphs 

687-79-80 above;

(b) in those premises, does not admit the allegations because despite reasonable 

inquiry it remains uncertain as to whether they are true.

82. As to paragraph 824- of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at sub-paragraph 22(c) and paragraphs 

687-80-84 above;

(b) in those premises, does not admit the allegations because despite reasonable 

inquiry it remains uncertain as to whether they are true;

(c) says further that the 2016 Outbreak (being the events pleaded in paragraphs 29- 

57 of the statement of claim and this defence) commenced when prawns in Pond 

12 at Farm 1 IP were infected with WSSV;

(d) says that the cause of the 2016 Outbreak is unknown but may have been by one 

of the following:

(i) prawn meat for human consumption infected with WSSV or WSD being 

purchased by recreational fishers for use as bait or berley in the Logan 

River or alternatively in the intake canals of one or more of the prawn 

farms on the Logan River;

(ii) a latent or dormant, longstanding wild strain of WSSV that existed in 

Queensland Waters (as pleaded at paragraph 4(c) above) becoming 

active;

(hi) WSSV being introduced to Farm HP via broodstock in which WSSV 

was endemic;
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(iv) WSSV being introduced to Fann 1 IP via imported feed or other products 

fed to or used in connection with farmed Domestic Species in the Logan 

River;

(v) WSSV being introduced to Farm IIP by way of illegal human activity 

including the importation of aquaculture equipment or deliberate 

sabotage.

83. As to paragraph 832 of the statement of claim, the defendant:

(a) adopts the defined terms used in that paragraph;

(b) repeats and relies on the matters pleaded at paragraphs 33, 34, 36, 37, 40, 43, 

44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 687-84-2 above;

(c) admits that the State Movement Restrictions were imposed;

(d) admits that the State Fishing Restrictions were imposed;

(e) admits that the Import Suspension was imposed;

(f) does not admit that the Fallow Period was imposed or incurred (it being unclear 

which of those is alleged) or that the Other Biosecurity Responses were imposed 

or that the Marketability Consequences occurred because despite reasonable 

enquiry it remains uncertain as to whether they were;

(g) in those premises, does not admit the allegations because despite reasonable 

inquiry it remains uncertain as to whether they are true.

84. As to paragraph 84 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 33, 34, 36, 37, 40, 43, 

44, 46, 48, 50, 51,52, 54, 55, 56, 57 and 68-84 above;

(b) in those premises, does not admit the allegations because despite reasonable 

inquiry it remains uncertain as to whether they are true.

85. As to paragraph 853 of the statement of claim, the defendant:
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(a) repeats and relies on the matters pleaded at sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57. 63 and 67-84-4 

above;

(b) says that:

(i) at all material times, TPF failed to implement or implement adequately. 

Qn-farm Biosecuritv Measures (as pleaded at sub-paragraph 63(g) 

above) in order to address the risk of prawns on its farm becoming 

infected with WSSV;

(ii) the omission pleaded at 85(b)(i) above was a negligent omission by TPF;

(iii) but for the omission pleaded at 85(b)(i) WSSV would likely not have 

entered TPF’s farm; and

(iv) such negligent omission by TPF caused or contributed to the loss and 

damage pleaded at sub-paragraph 85(d) of the statement of claim;

(c) in those premises denies that the opportunities or the losses pleaded in sub­

paragraphs (a)-(ed), if rtwrasthey were lost or suffered, or, if any opportunities 

were lost or any loss was suffered, such opportunities were lost or loss was 

suffered by reason of the matters pleaded in paragraphs 810, 824 and 832 of the 

statement of claim;

(d) says further that having regard to the matters pleaded in paragraphs 29-57 of the 

statement of claim to the extent they are admitted by the defendant, does not 

admit that the opportunities or losses pleaded in sub-paragraphs (a)-(de) were 

lost or were suffered by reason of the matters there pleaded because despite 

reasonable enquiry it remains uncertain as to whether that is true;

(e) otherwise does not admit the allegations because despite reasonable enquiry it 

remains uncertain as to whether they are true.

86. As to paragraph 864 of the statement of claim, the defendant:
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(a) repeats and relies on the matters pleaded at sub-paragraph 22(c) and paragraphs 

9, 33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 687-824- and 

85 above;

(b) says further that in the premises as pleaded in subparagraph 9(c)(ii)(C) and 

13(a)(iii) above, importation contemplated a 95% confidence interval such that 

in 5% of cases, the risk alleged in subparagraph 864(c) of the statement of claim 

would have materialised in any event;

(c) in those premises, denies the allegations?

87. As to paragraph 875 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 687-864 above;

(b) in those premises, denies the allegations.

88. As to paragraph 886 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 33, 34, 36, 37, 40, 43, 

44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 687-875 above;

(b) in those premises, denies the allegation in sub-paragraph (a);

(c) as to the allegations in sub-paragraph (b):

(i) repeats and relies on the matters pleaded at 824-(d) above;

(ii) admits that the state of scientific knowledge prior to, during and since

the 2016 Outbreak did not and does not establish factual causation 

between the 2016 Outbreak and the loss alleged to have been suffered 

by the plaintiff, the Commercial Fishing Group Members, the Handling 

Group Members^-and the Wholesaler Group Members and the Prawn 

Farmer Group Members (which the defendant does not admit was 

suffered);

(iii) otherwise, in the premises of sub-paragraph (a) above denies the 

allegations;

57



(d) as to sub-paragraph (c):

(i) says that, as pleaded herein, the 2016 Outbreak was not caused by the 

Quarantine Failures;

(ii) may not have been caused by the introduction of WSSV infection into 

the Logan River or the Farms and the subsequent spread of infection;

(iii) otherwise, does not admit the allegation because despite reasonable 

enquiry it does not know if it is true;

(e) in the premises of sub-paragraph (a) above, denies the allegations in sub­

paragraphs (d)-(h).

89. As to paragraph 89? of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at sub-paragraph 22(c) and paragraphs

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 678-897 above;

(b) in those premises, denies the allegations.

90. As to paragraph 88-90 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 654 and 879 above;

(b) in the premises, denies the allegations.

91. The defendant denies the allegation in paragraph 89-91 of the statement of claim by 

reason of the matters pleaded herein.

92. The defendant denies the allegation in paragraph 90-92 of the statement of claim by 

reason of the matters pleaded herein.

PART G PUBLIC NUISANCE

G.l Right to Fish

93. As to paragraph 934 of the statement of claim, the defendant:

(a) says that:
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(i) the Fisheries Act 1994 (Qld) (Fisheries Act):

(A) applies to persons, things, acts and omissions on or within land 

within the limits of the State of Queensland and Queensland 

waters (s 11);

(B) empowers the chief executive to make declarations including in 

relation to:

(a) regulating the taking, purchase, sale, possession, or use of 

particular fish (s 33 and 34);

(b) regulating the taking or possession of fish in particular 

waters (ss 33 and 35); and

(C) makes it unlawful for a person to do an act prescribed by 

regulation or declared by a declaration as an act that must only 

be done by the holder of an authority (s 82);

(D) permits the chief executive to issue an authority under the 

Fisheries Act to authorise the holder of the authority to do the 

things permitted under a regulation or declaration stated in the 

authority (ss 49 and 52);

(E) permits the Governor in Council to make regulations under the 

Fisheries Act including to prescribe matters for the management 

of fisheries resources (s 223);

(ii) the Fisheries (General) Regulation 2019 (Qld):

A, permits a person to carry out recreational fishing without an 

authority (s 6);

B. prescribes acts for which authority is required, and the condition 

of, an authority including the taking of fish for trade or 

commerce (s 20 and Schedule 1);

(iii) the Fisheries (Commercial Fisheries) Regulation 2019 (Qld) provides 

for the authorisation, under, and conditions of, authorities that authorise 

activities to be carried out in particular commercial fisheries;
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(iv) the Fisheries Declaration 2019 (Qld) imposes restrictions on the 

carrying out of particular activities, including within the Restricted 

Coastal Area and Restricted Logan River Area, which generally 

speaking override any authorisation under, or condition of, an authority 

referred to in (iii);

(v) the Fisheries Quota Declaration 2019 (Qld) provides for quota 

entitlements for particular commercial fisheries, which, generally 

speaking, restrict activities that may be carried out in the commercial 

fisheries under authority;

(b) in the premises as pleaded in subparagraph 93(a), denies the allegation because:

a. there was a restricted right to fish for recreataional purposes in some parts 

of the Restricted Coastal Area being those areas in which recreational 

fishing was not prohibited;

b. the common law public right to fish in the Restricted Coastal Area and 

Restricted Logan River Area was abrogated by the statutory regulation of 

fishing provided for by the Fisheries Act.

(a)----- denies that at material times there was a public right to fish in the Restricted 

Coastal Area or the Restricted Logan River Area because there was a restricted 

righHefish for recreational purposes in some parts of the Restricted Coastal 

Area or the Restricted Logan River Area being those areas in which recreational 

fishing was not prohibited;

(b)----- denies that at material times there was a public right-to fish commercially in the 

Restricted-Coastal Area or the Restricted Logan-River Area because as a matter 

of-4 act-there was not. FT

94. As to paragraph 943 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in paragraph 931;

(b) in those premises, denies that to the extent the Commercial Fishing Group 

Members fished in the Restricted Coastal Area or the Restricted Logan River 

Area as pleaded in sub-paragraphs (a) and (b) or otherwise they were exercising 

the pleaded, or any, public right to fish.
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95. As to paragraph 953 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 33, 34, 36, 37, 40, 43, 

44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 683-942 and sub-paragraph 59(d) 

above;

(c) in those premises denies the allegations.

G.2. Interference with right to fish

96. As to paragraph 964 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 683-953 above;

(b) in those premises, and subject to the matters there pleaded, admits the 

allegation;

(c) says further, in the premises of the matters pleaded herein, that the defendant 

did not do so knowingly.

97. As to paragraph 973 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 683-893 and 

934-964 above;

(b) in those premises, denies the allegations;

(c) says further that, even if, which the defendant denies, there were a Right to Fish, 

an interference with the enjoyment of such a right does not constitute an 

actionable public nuisance as alleged because such a right (if it existed) is not a 

liberty or privilege, interference with which constitutes an actionable public 

nuisance.

61



98. As to paragraph 986 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 687-897 and 

934-986 above;

(b) in those premises, and subject to the matters there pleaded:

(i) denies that the Commercial Fishing Group Members have suffered any 

loss as a result of the matters pleaded in paragraph 954 of the statement 

of claim;

(ii) denies that any loss suffered by the Commercial Fishing Group 

Members as a result of the 2016 Outbreak was:

(A) particular damage;

(B) different in kind and degree from the loss and damage suffered 

by other members of the public or the public at large;

(C) foreseeable to the defendant.

99. The defendant denies the allegation in paragraph 997 of the statement of claim by 

reason of the matters pleaded herein.

G.3. Right to Waters-Logan Prawn Farms

100. As to paragraph 100 of the statement of claim, the defendant:

(a) says that:

(i) at common law:

(A) a riparian owner had the right to the undiminished flow of the 

water on the banks of their property;

(B) the public had a limited right to reasonable use of water to which 

there was a right of way or access;

(ii) the Water Act 2000 (Qld) {2000 Water Act)'.
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(A) vests all rights to the use, flow, and control of all water in the

State of Queensland (s 26);

(B) empowers the State to authorise persons to take water through 

legislation and statutory instruments or authorisations issued 

under the 2000 Water Act (s 27); and

(C) provides a limited right for an owner of land adjoining a

watercourse, lake, or spring to take water from the watercourse, 

lake or spring for stock or domestic purposes (s 96(2));

(iii) the provisions of the 2000 Water Act referred to at 100(a)(ii) above

substantively replicate the:

(A) Rights in Water and Water Conservation Utilization Act 1910

OdL

(B) Water Act 1926 (Qld); and

(C) Water Resources Act 1989 (Qld);

(b) in the premises pleaded in subparagraph 100(a) denies the allegation because:

(i) at common law there was no unrestricted public right to take water from 

waterways in the Restricted Coastal Area and Restricted Logan River 

Area; and further and in any event;

(ii) any common law public right to take water from the Restncted Coastal 

Area and Restricted Logan River Area was abrogated by the legislation 

referred to at 100(a)(ii) and (iii) above.

The defendant denies the allegation in paragraph 100 of the statement of claim because 

it is untrue as a matter of faeL

101. As to paragraph 101 of the statement of claim, the defendant:

(a) does not admit the allegation in sub-paragraph (a) because despite reasonable 

enquiry it does not know if it is true;
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(b) as to sub-paragraph (b):

(i) admits that at material times to this proceeding some operators of prawn 

farms on the Logan River, (the defendant cannot presently better 

particularise which operators or whether TPF was one of them) were in 

the practice of drawing water from the Logan River onto their farms;

(ii) denies that such practice was lawful because as a matter of fact it was 

not;

(c) as to sub-paragraph (c):

(i) repeats and relies on the matters pleaded at sub-paragraph (b);

(ii) otherwise admits the allegation.

102. As to paragraph 102 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 100 and 101 above;

(b) in those premises denies TPF and the Logan Prawn Farmer Group Members had

the Right to Waters as alleged or at all.

103. As to paragraph 103 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 33, 34, 36, 37, 40, 43, 

44, 46, 48, 50, 51, 52, 54, 55, 56, 57, 59(d), 63(g) and 68-102 above;

(b) in those premises, denies the allegations.

104. As to paragraph 104 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57, 59 and 68-102 

above;

(b) in those premises, and subject to the matters there pleaded, admits the 

allegation;
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(c) says further, in the premises of the matters pleaded herein, that the defendant 

did not do so knowingly.

105. As to paragraph 105 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 68-89 and 100- 

104 above;

(b) further says that at all material times TPF and Prawn Farmer Group Members 

had implemented no adequate measures to filter and treat water drawn from the 

Logan River for their purposes and otherwise repeats and relies upon the matters 

pleaded at sub-paragraphs 63(g) and 85(b) above;

(c) in those premises, denies the allegations;

(d) says further that, even if, which the defendant denies, there were a Right to 

Waters, an interference with the enjoyment of such a right does not constitute 

an actionable public nuisance as alleged because such a right (if it existed) is 

not a liberty or privilege, interference with which constitutes an actionable 

public nuisance.

106. As to paragraph 106 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 68-89 and 100- 

105 above;

(b) in those premises, and subject to the matters there pleaded:

(i) denies that TPF and the Logan Prawn Farmer Group Members have 

suffered any loss as a result of the matters pleaded in paragraph 105 of 

the statement of claim;

(ii) denies that any loss suffered by TPF and the Logan Prawn Farmer Group 

Members as a result of the 2016 Outbreak was:

(A) particular damage;
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(B) different in kind and degree from the loss and damage suffered 

by other members of the public or the public at large;

(C) foreseeable to the defendant.

107. The defendant denies the allegations in paragraph 107 of the statement of claim for the 

reasons pleaded herein.

PART H PRIVATE NUISANCE - LOGAL PRAWN FARMS

108. As to paragraph 108 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded at paragraphs 33, 34, 36, 37, 40, 43, 

44, 46, 48, 50, 51, 52, 54, 55, 56, 57, 59(d) and 68-107 above;

(b) further says that operators of Logan Prawn Farms ought to have had effective 

On-farm Biosecuritv Measures in place in any event, as pleaded at 

sub-paragraphs 63(g) and 85(b) above;

(c) in those premises, denies the allegations.

109. As to paragraph 109 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57, 59 and 68-108 

above;

(b) in those premises, and subject to the matters there pleaded, admits the 

allegation;

(c) says further, in the premises of the matters pleaded herein, that the defendant 

did not do so knowingly.

110. As to paragraph 110 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34, 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54, 55, 56, 57 and 68-89 and 100- 

109 above;
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(b) in those premises, denies the allegations.

Hl- As to paragraph 111 of the statement of claim, the defendant:

(a) repeats and relies on the matters pleaded in sub-paragraph 22(c) and paragraphs 

33, 34. 36, 37, 40, 43, 44, 46, 48, 50, 51, 52, 54. 55, 56, 57 and 68-89 and 100- 

110 above;

(b) in those premises, and subject to the matters there pleaded:

(i) denies that TPF and the Logan Prawn Farmer Group Members have 

suffered any loss as a result of the matters pleaded in paragraph 105 of 

the statement of claim;

(ii) denies that any loss suffered by TPF and the Logan Prawn Farmer Group 

Members as a result of the 2016 Outbreak was:

(A) particular damage;

(B) different in kind and degree from the loss and damage suffered 

by other members of the public or the public at large;

(C) not an ordinary incident of the holding of interests in land in 

those locations;

(D) foreseeable to the defendant.

112. The defendant denies the allegations in paragraph 112 of the statement of claim for the 

reasons pleaded herein.

PART HI COMMON QUESTIONS OF LAW OR FACT

113. The defendant does not plead to the allegation in paragraph 9^-113 of the statement of 

claim because it does not comprise an allegation of fact.
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PART LJ RELIEF

114. The defendant admits that the plaintiffs claims on its-their behalf and on behalf of other 

persons the relief pleaded in paragraph 99-114 of the statement of claim but denies, for 

the reasons pleaded herein, that it is entitled to any such relief.

PART K LOSSES TOO REMOTE

115. The defendant says further that some or all of the losses sought to be recovered in this 

proceeding are too remote.

PART L FAILURE TO MITIGATE

116. The defendant says further that if, which is denied, it owed a duty to the plaintiffs or 

any other relevant person and if, which it is denied, it breached such duty and if, which 

is denied:

(a) such breach resulted in loss to the Group Members or any of them (other than 

the Prawn Farmer Group Members), the plaintiffs haves failed to mitigate its 

their loss by reason of the following matters:

(i) not, or alternatively, not sufficiently engaging in commercial fishing for 

Domestic Species outside of the areas the subject of fishing bans, being 

the waterways surrounding prawn farms in Alberton, Coomera, 

Gilberton, Helensvale, Hope Island, Jacobs Well, Norwell, Ormeau, 

Pimpama, Southern Moreton Bay Islands, Stapylton, Steiglitz and 

Woongoolba;

(ii) not, or alternatively, not sufficiently processing, storing, transporting or 

otherwise handling Carrier Species from locations in Australia other 

than the white spot disease restricted area, being the area that extends 

from Caloundra to the New South Wales border and west to Ipswich 

(WSD Restricted Area);

(iii) not, or alternatively, not sufficiently sourcing Carrier Species for 

wholesale in Australia from locations other than the WSD Restricted 

Area; and

68



(b) such breach resulted in loss to the Prawn Farmer Group Members or any of 

them, TPF failed to mitigate its loss by reason of the failure to implement On- 

Farm Biosecurity Measures as pleaded at sub-paragraphs 85(b)(i) above,

PART M CONCURRENT WRONGDOERS

117. The defendant says further that:

(a) in the premises of the matters pleaded at paragraph 24 of the statement of claim 

and paragraph 17(c)(vii) and 24 above;

(b) if, which is not admitted, the Tampering Practices were undertaken, each of 

Aqua Star Pty Ltd (ACN 074 614 538), HTC Trading Pty Ltd (ACN 102 463 

847), Oriental Merchant Pty Ltd (ACN 007 368 925) and Fung Lea Food Pty 

Ltd (ACN 069 482 159) were importers (Importers) who, at material times 

prior to November 2016, engaged in the Tampering Practices and otherwise 

acted to subvert the conditions imposed by the Prawn Import Policy;

Particulars

In respect of Aqua Star Pty Ltd (ACN 074 614 538), the result of investigations 

conducted by CPA WR were consistent with it, between August and November 2016, in 

respect of 12 consignments of prawn meat for human consumption, taking deliberate 

steps, including in relation to the packing of containers, to circumvent Batch Testing;

In respect of HTC Trading Pty Ltd (ACN 102 463 847), the result of investigations 

conducted by CDAWR were consistent with it, between October 2014 and September 

2016, having produced false import documentation;

In respect of Oriental Merchant Pty Ltd (ACN 007 368 925), the result of investigations 

conducted by CDAWR were consistent with it, during 2016, having produced false 

import documentation and, or alternatively, failing to produce import documentation;

In respect of Fung Lea Food Pty Ltd (ACN 069 482 159), the results of investigations 

conducted by CDAWR were consistent with it, between May 2013 and August 2016, 
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having produced different species of prawns for testing than was indicated on import 

documentation.

(c) in the premises of the matters pleaded at (a) and (b):

(i) if, (which the defendant does not admit) prawn meat for human 

consumption, infected with WSSV and used by recreational fishers as 

bait or berley was the, or a, cause of the 2016 Outbreak;

(ii) then, the Importers’ conduct as pleaded at paragraph 24 of the statement 

of claim and paragraphs 17(c)(vii) and 24 above was the, or a, cause of 

the 2016 Outbreak and any loss which resulted from it.

118. The defendant says further that if there was a breach of duty by it which is found to 

have caused the Group Members or any of them any loss or damage (which the 

defendant denies) the Group Members’ claims are, or include claims for, economic loss 

arising from a failure to take reasonable care and are therefore apportionable claims 

within the meaning of s.28(l) of the CLA.

119. To the extent the defendant is liable to the Group Members or any of them (which is 

denied):

(a) the defendant is a concurrent wrongdoer within the meaning of s. 30 of the CLA;

(b) the persons referred to in paragraphs 63(g), and 11702(b) above, by reason of 

the matters pleaded in those paragraphs, caused or contributed to the loss and 

damage that is the subject of the plaintiffs claim against the defendant;

(c) in the premises those persons are concurrent wrongdoers within the meaning of 

s. 30 of the CLA in relation to an apportionable claim;

(d) in the premises the defendant’s liability is limited to an amount reflecting that 

proportion of loss or damage that the Court considers just and equitable having 

regards to the extent of the defendant’s responsibility for the loss and damage, 

pursuant to s. 31(l)(a) of the CLA.
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105. Further, in answer to the whole of the claims pleaded in the statement of claim, the

defendant says that:

(a)------these proceedings are in relation to an act done or omitted to be done, by a protected

person within the meaning of the Biosecurity Act:

(b)------the acts or omissions alleged--against the defendant were in the - performance or

purported performance of a functionor exercise-or purported exercise of-a power conferred by

(Q——all-material acts or omissions were done in good faith;

(d)—by operation of s. 644 -of the Biosecurity Act, the defendant is not liable to any action, 

suit, or other civil proceeding in relation to that act or omission.

-106. In further answer to the whole of the claims pleaded in the statement of claim,--the

defendant says that:

(a)------these proceedings are in relation to an act done or omitted-to-be done, by a minister,

director or officer of the defendant;

(b)------the acts or omissions alleged against the defendant were. in the performance-or

purported performance of a function or exercise or purported exercise of a power conferredby

the Quarantine Act;

(e)------all material acts or omissions were done in good faith whether negligently or not;

(d)----- by-eperation of s. 82(1) of the Quarantine Act, neither the Minister, the Director-nor

any officer (as defined in the Quarantine Act) is liable to any-aetion, suit or other civil 

proceeding in relation to that act or omission and in those premises the defendant cannot be 

liable for any such act or omission.

107. In further answer to the whole of the claims pleaded in the statement of claim,. the

defendant says that if the claims pleaded in-theatatement of claim are made out:

(e)------the plaintiff has suffered loss by reason of the wrongful acts or omissions of one or

more public officers and/or protected persons;
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(i)------any such wrongful acts or omissions occurred in the course efthat officer acting in the 

per form aneeau purported performance of an independent legal duty or duties imposed on that 

officer byrthe Quarantine Act and, or alternatively,- the-^^oci/rz^ Jcf; and

(g)----- the defendant cannot be liable for such acts or emissions.

PART N STATUTORY IMMUNITIES

Statutory context and functions before 16 June 2016

120. The defendant says that if (which is denied) acts or omissions of any Biosecurity Officer 

before 16 June 2016, constituted a failure to take, or failure to adequately take, the 

Available Precautions alleged in subparagraphs 68(a) to 68fe) and 68(e) of the 

statement of claim, resulting in the Inspection Breaches alleged in subparagraphs 74(a) 

to 74(f), 74(h), 75(a), 75(b), 75(d), 75(e) and 76 of the statement of claim, the Fishing 

Nuisance alleged in paragraph 99 of the statement of claim, the Farm Waters Nuisance 

alleged in paragraph 107 of the statement of claim or the Farm Land Nuisance alleged 

in subparagraph 112 of the statement of claim, such acts or omissions were done or 

omitted to be done by Biosecurity Officers:

(a) in the performance or purported performance of:

(i) the power in s 44C(1) of the Quarantine Act to examine a Consignment 

that had not been released from quarantine, which includes carrying out 

Bach Testing; and

(ii) the function or duty in s 44C(2) of the Quarantine Act to release a 

Consignment from quarantine because the Biosecurity Officer was not 

of the opinion that there was an unacceptably high level of quarantine 

risk in respect of the Consignment;

(hi) the power in s 48(2) of the Quarantine Act to cause goods ordered into 

quarantine to be treated in such manner as a Biosecurity Officer 

determines:
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(iv) the power in s 48AA(2) of the Quarantine Act to destroy goods that a 

Biosecurity Officer believes on reasonable grounds cannot be 

effectively treated;

(b) in the context of:

(i) section 4 of the Quarantine Act which provides that quarantine includes

but is not limited to, measures for, or in relation to, the examination, 

exclusion, detention, observation, segregation, isolation, protection, 

treatment and regulation of animals (which includes dead animals or 

parts of animals), other goods or things;

(ii) section 13 of the Quarantine Act by which the Governor-General could, 

by proclamation, prohibit the importation of certain goods into 

Australia;

(hi) the Quarantine Proclamation (made under section 13 of the Quarantine

Act) which:

L prohibited the importation of dead animals or their parts, except as

expressly excepted;

II. did not expressly except prawn meat for human consumption from

the prohibition;

(iv) sections 13(1), (2A) and (2AA) of the Quarantine Act and s 38 of the

Quarantine Proclamation, by which the Quarantine Director could grant 

permits for the importation of matter that was otherwise prohibited by 

the Quarantine Proclamation (Quarantine Act Importation Permit);

(v) section 70 of the Quarantine Proclamation, which identified the matters 

that the Quarantine Director must take into account when deciding 

whether to grant a Quarantine Act Importation Permit;

(vi) sub-section 13(2B) of the Quarantine Act which provided that

Quarantine Act Importation Permits could be issued subject to 

conditions;
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(vii) from 22 April 2010, the policy published by the Quarantine Director

(PLF.001.001.5144) which:

L provided that Quarantine Act Importation Permits in 

respect of the importation of prawn meat for human 

consumption would be subject to the application of 

sanitary measures specified in the Prawn IRA;

II. stated inter alia that the measures it required be imposed 

on importation of prawn meat for human consumption 

were designed to limit quarantine risk to a level that is 

acceptably low in order to achieve ALQP.

121. The defendant says that if (which is denied) acts or omissions of any Biosecurity Officer 

before 16 June 2016, constituted a failure to take, or failure to adequately take, the 

Available Precautions alleged in subparagraphs 68(d) and 68(f) of the statement of 

claim, resulting in the Inspection Breaches alleged in subparagraphs 74(g) or 75(c) or 

the Critical Response Breaches alleged in paragraph 80 of the statement of claim, the 

Fishing Nuisance alleged in paragraph 99 of the statement of claim, the Farm Waters 

Nuisance alleged in paragraph 107 of the statement of claim or the Farm Land Nuisance 

alleged in subparagraph 112 of the statement of claim, such acts or omissions were done 

or omitted to be done by Biosecurity Officers:

(a) in the performance or purported performance of:

(i) the powers and functions pleaded in sub-paragraphs 120(a)(i) above;

(ii) further and in the alternative, the ancillary power or function that arises 

by necessary implication from the powers and functions pleaded in sub­

paragraph 120(a) above and the context pleaded at 120(b) above to 

detect and report about, any non-compliance with or attempt to 

circumvent a condition or conditions applying to a Quarantine Act 

Importation Permit and to determine if the Quarantine Act is being 

complied with;

(b) in the context of the matters pleaded at 120(b) above.
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Statutory context and functions from 16 June 2016

122. The defendant says that if (which is denied) acts or omissions of any Biosecurity Officer

after 16 June 2016, constituted a failure to take, or failure to adequately take, the 

Available Precautions alleged in subparagraphs 68(a) to 6^e) and—68(e) of the 

statement of claim resulting in the Inspection Breaches alleged in subparagraphs 74(a) 

to 74(f), 74(h), 75(a), 75(b), 75(d), 75(e) and 76 of the statement of claim, the Fishing 

Nuisance alleged in paragraph 99 of the statement of claim, the Farm Waters Nuisance 

alleged in paragraph 107 of the statement of claim or the Farm Land Nuisance alleged 

in subparagraph 112 of the statement of claim, such acts were done, or omitted to be 

done, by Biosecurity Officers:

(a) in the performance or purported performance of:

(i) the power in s 125 of the Biosecurity Act to:

L inspect a Consignment;

IL take, direct or arrange for the taking of samples from each 

Batch in a Consignment; and

III. carry out, or arrange for another person with appropriate 

qualifications, to carry out Batch Testing;

(ii) the power in s 128(l)(a) of the Biosecurity Act of a Biosecurity Officer 

to give a direction to a person in charge of goods not to move, deal with 

or interfere with the goods, to move the goods to a place specified by 

the Biosecurity Officer and give other directions in relation to the 

movement of goods;

(iii) the power in s 132 of the Biosecurity Act to require goods to be moved 

to a specified place, or left at a specified place or to require any other 

action to be taken in relation to the movement of goods;

(iv) the power in s 133(1) of the Biosecurity Act to require goods to be treated

in a manner specified by a Biosecurity Officer;
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(v) the power in s 135 of the Biosecurity Act to require any Infected Batch 

to be exported from Australian territory;

(vi) the power in s 136 of the Biosecurity Act to destroy any Infected Batch

that could not be treated;

(vii) the power in s 138(1) of the Biosecurity Act to direct and supervase the 

taking of biosecurity measures in relation to goods under ss 132, 133 or 

136 of the Bio security Act;

(viii) the power in s 162(1) and 163 of the Biosecurity Act to release a

Consignment from quarantine;

in the context of:

(i) section 174 of the Biosecurity Act, by which the Director of Biosecurity 

and the Director of Human Biosecurity may jointly determine that 

specified classes of goods must not be brought or imported into 

Australian territory unless specified conditions are complied with, being 

a reference to conditionally non-prohibited goods as that term is defined 

in section 174(2) of the Biosecurity Act;

(ii) the Biosecurity (Prohibited and Conditionally Non-prohibited Goods) 

Determination 2016 (Cth) (Biosecurity Determination) which came 

into force on 16 June 2016, and, by Part 2, Division 1, had the effect that 

prawn meat for human consumption is conditionally non-prohibited 

goods;

(in) section 179 of the Biosecurity Act which:

L gave the Director of Biosecurity power to grant permits 

(Biosecurity Importation Permit) for the importation of 

conditionally non-prohibited goods;

IL identifies mandatory considerations for the Director of 

Biosecurity in deciding whether to grant such permits 

which include the application of ALOP in conducting risk 
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assessments for the purpose of deciding whether to grant 

a Biosecurity Importation Permit;

(iv) the Biosecurity (Consequential Amendments and Transitional 

Provisions) Act 2015 (Cth) at Schedule 4, Part 2, Division 2 by which 

any Quarantine Act Importation Permit has effect under the Biosecurity 

Act subject to the same conditions and term;

(v) section 180 of the Biosecurity Act which provided that Biosecurity 

Importation Permits could be issued subject to conditions and that the 

Director of Biosecurity could, in accordance with regulation, vary or 

revoke a condition or impose further conditions on a Biosecurity 

Importation Permit;

(vi) section 181 of the Biosecurity Act which confers on the Biosecurity 

Director a power to vary, suspend or revoke a Biosecurity Importation 

Permit;

(vii) the policy of the Director of Quarantine pleaded at paragraph 120(b)(vii)

above applying to conditions imposed under a Biosecurity Importation 

Permit at all material times from and after 16 June 2016.

123. The defendant says that if (which is denied) acts or omissions of any Biosecurity Officer

after 16 June 2016, constituted a failure to take, or failure to adequately take, the 

Available Precautions alleged in subparagraphs 68(d) and 68(f) of the statement of 

claim resulting in the Inspection Breaches alleged in subparagraphs 74(g) or 75(c) or 

the Critical response Breaches alleged in paragraph 80 of the statement of claim, the 

Fishing Nuisance alleged in paragraph 99 of the statement of claim, the Farm Waters 

Nuisance alleged in paragraph 107 of the statement of claim or the Farm Land Nuisance 

alleged in subparagraph 112 of the statement of claim, such acts were done, or omitted 

to be done, by such Biosecurity Officers;

(a) in the performance or purported performance of:

(i) the powers and functions pleaded in sub-paragraphs 122(a) above;
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(ii) further and in the alternative the ancillary power or function that arises 

by necessary implication from the powers and functions pleaded in sub­

paragraphs 122(a) and the context pleaded at 122(b) above to detect and 

report about, any non-compliance or attempted non-compliance with a 

condition or conditions applying to a Biosecurity Importation Permit 

and to determine if the Biosecurity Act is being complied with;

(hi) in the context of the matters pleaded at 122(b) above.

The statutory context permitted the relevant operation of the system of quarantine

124. In the premises of the matters pleaded at 120-123 above, in the absence of the provisions

of the Quarantine Act pleaded in 120 and 121 above and the provisions of the 

Biosecurity Act pleaded in 122 and 123 above the defendant could not lawfully have 

conducted the system of quarantine pleaded at paragraphs 7(f)(ii) and 16(f)(ii) above or 

performed the functions and exercised the powers those statutory provisions authorise 

or compel including those pleaded in paragraphs 120(a), 121(a), 122(a) and 123(a) 

above.

The defendant’s conduct and the conduct of Biosecurity Officers was done in good faith

125. If, which it denies, the defendant or any Biosecurity Officer failed to take or failed to 

adequately take, the Available Precautions and so committed the Inspection Breaches 

or the Critical Response Breaches or caused the Fishing Nuisance, the Farm Waters 

Nuisance or the Farm Land Nuisance, its relevant acts or omissions, or those of a 

Biosecurity Officer, were done:

(a) in good faith in that, at all material times, such Biosecurity Officers acted 

honestly even if carelessly;

(b) in the performance or purported performance of the functions or duties or the 

exercise or purported exercise of the powers conferred on them as pleaded at 

120 and 121 above;

(c) in the exercise of the functions and powers pleaded at 122 and 123 above.
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The defendant is not liable

126. In the premises of the matters pleaded in 120-125 above:

(a) these proceedings are in relation to an act done or omitted to be done, by the 

Minister, Director of Quarantine or an officer of the defendant;

(b) alternatively, these proceedings are in relation to an act done or omitted to be 

done, by a protected person within the meaning of the Biosecurity Act;

(c) as pleaded herein the acts or omissions alleged against the defendant were:

(i) in the performance or purported performance of a function or duty or 

exercise or purported exercise of a power conferred by the Quarantine 

Act;

(ii) alternatively, in the performance or purported performance of a function 

or exercise or purported exercise of a power conferred by the Biosecurity 

Act;

(d) as pleaded herein, all such acts or omissions were done or not done in good faith 

whether negligently or not;

(e) in the premises:

fi) by operation of s. 82( 1) of the Quarantine Act, neither the defendant nor

any Biosecurity Officer is liable to any action, suit or other civil 

proceeding in relation to those acts or omissions and in those premises 

the defendant cannot be liable for any such acts or omissions;

(ii) by operation of s. 644 of the Biosecurity Act, the defendant is not liable 

to any civil proceeding in relation to such acts or omissions.

Signed:

Description: Solicitor for the Defendant

This second further amended pleading was settled by Erin Longbottom QKC, Christopher
Rogers of Counsel and Douglas Quayle of Counsel.
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NOTICE AS TO REPLY

You have fourteen days within which to file and serve a reply to this defence. If you do not do 

so, you may be prevented from adducing evidence in relation to allegations of fact made in this 

defence.
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Second Plaintiff: 

SUPREME COURT OF QUEENSLAND 

REGISTRY: Brisbane 

NUMBER: BS1010/21 

TWEED BAIT PTY LTD ACN 010 917 674 

AND 

TPF MANAGEMENT COMPANY PTY LTD ACN 065 200 268 

AND 

COMMONWEALTH OF AUSTRALIA 

REPLY TO 2FAD 

The plaintiffs reply to the allegations contained in the second further amended defence dated 43   

December2022 13 October 2023 (the defence or 2FAD) as follows: 

PART A PARTIES AND GROUP MEMBERS 

A.3. The Commonwealth 

1, As to paragraph 3(c)(iv) of the defence, the plaintiffs: 

(a) inrespect of paragraph 3(c)(iv)(A): 

(i) 

(ii) 

admit that the Commonwealth had rights and obligations under the SPS Agreement 

as alleged in paragraph 3(c)(iv)(A); 

do not admit that the Commonwealth managed biosecurity risks and biosecurity 

emergencies in Australia in accordance with those rights and obligations because, 

having made reasonable enquiries, they remain uncertain as to the truth or otherwise 

  

of the allegation; 

Reply Name: Clyde & Co 
Filed on behalf of the Plaintiffs Address: 12 Creek Street 

Form 1 Brisbane Qld 4000 
Uniform Civil Procedure Rules 1999 Phone No: 07 3234 3000 

Rule 146 Fax No: 07 3234 3099 

Email: —maurice.thompson@clydeco.com



in respect of paragraph 3(c)(iv)(B): 

say that the obligation to ensure any sanitary or phytosanitary measures are applied 

only to the extent necessary to protect human, animal or plant life or health is 

contained in Article 2, and not Article 5, of the SPS Agreement; 

otherwise admit the allegations in paragraph 3(c)(iv)(B); 

admit the allegations in paragraph 3(c)(iv)(C); 

as to paragraph 3(c)(iv)(D): 

admit the allegations in paragraph 3(c)(iv)(D); 

say that further that, at all material times: 

(A) 

(B) 

(C) 

(D) 

by section 51 of the Constitution, the Commonwealth had legislative power to 

make laws for the peace, order, and good government of the Commonwealth 

with respect to: 

(1) _ trade and commerce with other countries (s 51(i)); 

(2) quarantine (s 51(ix)); 

(3) foreign corporations, and trading or financial corporations formed 

within the limits of the Commonwealth (s 51(xx)); and 

(4) _ external affairs (s 51(xxix); 

by section 109 of the Constitution, a law of the Commonwealth prevails over 

an inconsistent law of a State; 

in the premises, the Commonwealth had the power to make laws to manage 

biosecurity risks to, and biosecurity emergencies in, Australia, to the exclusion 

of laws of any State; and 

there is no material difference for the purposes of this proceeding between the 

Commonwealth having exclusive legislative power to make laws to manage 

biosecurity risks to, and biosecurity emergencies in, Australia, and the power 

pleaded in subparagraph (C) above; and 

admit the allegations in paragraph 3(c)(iv)(E). 

In respect of the second paragraph which is numbered paragraph 3(e)(i) of the defence, the 

(b) 

(i) 

(ii) 

(c) 

(d) 

(i) 

(ii) 

(e) 

plaintiffs: 

(a) admit the allegations in paragraph 3(e)(i)(A)-(C);



(b) say that the allegations in paragraph 3(e)(i)(D)(a) and (b) are vexatious and irrelevant 

because the powers and discretions (if any) of: 

(i) the Quarantine Director in respect of the matters referred to in paragraph 

3(e)()(D)(a) (being import conditions); and 

(ii) the Biosecurity Director in respect of the matters referred to in paragraph 

3(e)()(D)(b) (being the conduct of BIRAs and the imposition of import conditions), 

are not in issue in this proceeding, and they refer to and repeat the matters set out in 

paragraph 79 of the further amended statement of claim (FASOC); 

PART B WSSV and WSD 

3, As to paragraph 4(c) of the defence, the plaintiffs: 

(a) admit that the reports particularised to paragraph 4(c) do not exclude the hypothesis that, 

prior to 2016, a dormant, latent, longstanding, wild strain of WSSV may have existed in 

Australian waters including Moreton Bay and the Logan River and may have been present 

in Carrier Species (Wild Strain Hypothesis); 

(b) do not admit that the said reports are consistent with a ‘likelihood’ that the Wild Strain 

Hypothesis is correct, because the said reports do not make any conclusions concerning the 

likelihood that the Wild Strain Hypothesis is correct; and 

(c) say that the true position is as pleaded in paragraph 4(g) of the FASOC. 

PART C COMMONWEALTH BIOSECURITY REGULATION AND KNOWLEDGE 

C.1 Period to 15 June 2016 — Quarantine Act 1908 (Cth) 

4, The plaintiffs admit the allegations in paragraph 7(d)(i) of the defence. 

C.2 2006-2009 Prawn IRA 

5. As to paragraphs 9(b) and 9(c) of the defence, the plaintiffs: 

(a) in respect of paragraph 9(b): 

(i) admit that the Chief Executive could undertake an IRA under Part 6A of the 

Quarantine Regulations (as defined in the defence); 

(ii) admit the allegations in paragraphs 9(b)Gi)(C);



(b) 

(iit) otherwise do not admit the allegations in paragraphs 9(b) because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the 

allegations; 

save that they admit the allegations in paragraph 9(c)(i)(C), (D)(d)(ii) and (D)(f), they do 

not admit the allegations in paragraph 9 because, having made reasonable enquiries, they 

remain uncertain as to the truth or otherwise of the allegations; 

As to paragraph 10 of the defence, the plaintiffs: 

(a) 

(b) 

(c) 

(d) 

admit the allegations in paragraphs 10(d); 

admit the allegations in paragraph 10(e), but say that the Prawn IRA also stated that prawns, 

freshwater crayfish and other crustaceans were common in freshwater and marine 

environments throughout Australia, and were likely to encounter uncooked prawns used as 

bait; 

admit the allegations in paragraphs 10(f); and 

otherwise joins issue with the matters pleaded in paragraph 10 of the defence on the basis 

of the matters pleaded in the FASOC and in this reply. 

As to paragraph 11 of the defence, the plaintiffs: 

(a) 

(b) 

(c) 

admit the allegations in paragraph 11(c), but say that the Prawn IRA also concluded that 

the likelihood of WSSV spread from farms to wild populations or neighbouring farms via 

escaped prawns may be higher, especially if large numbers of prawns escape en masse; 

as to paragraph 11(d): 

(i) deny the allegations in paragraph 11(d)(i), because the Prawn IRA identified the 

likelihood of release of WSSV and the partial likelihood of exposure for three 

separate exposure groups (being farm crustaceans, hatchery crustaceans and wild 

crustaceans); 

(ii) otherwise admit the allegations in paragraph 11(d). 

otherwise joins issue with the matters pleaded in paragraph 11 of the defence on the basis 

of the matters pleaded in the FASOC and in this reply. 

C.3. Import Protocol and other guidelines 

8. As to paragraphs 12(b) and 12(c) of the defence, the plaintiffs: 

(a) in respect of paragraph 12(b):



(i) deny that the 2007 Memorandum provided to the effect pleaded in paragraphs 

12(b)(i)(B) and 12(b)()(C) of the defence, because it did not; 

(ii) otherwise admit the allegations in paragraph 12(b)(i); 

(iii) admit the allegations in paragraph 12(b)(ii) and (iii); 

(b) in respect of paragraph 12(c): 

(i) admit the allegation in paragraph 12(c)(i); 

(ii) deny the allegations in paragraph 12(c)(ii) because they do not agree that that is the 

effect of the said statutory provision; 

Gii) in relation to paragraph 12(c)(iti): 

(A) deny, if it is alleged, that the implementation of the Interim Conditions and 

Prawn Import Policy involved policy-making powers of a quasi-legislative 

character, because it did not; 

(B) _ say that the pleading is vexatious and irrelevant, because the plaintiffs do not 

raise the justiciability of the exercise by the Commonwealth, by the Director 

of Quarantine and AQIS, of policy-making powers and functions of a quasi- 

legislative character, and they refer to paragraph 79 of the FASOC. 

9. As to paragraph 13{a) of the defence, the plaintiffs: 

(a) admit the allegations in paragraph 13(a)(i)(A); 

(b) do not admit the allegations in paragraphs 13(a)()(B)(a),(b) and (c) because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations; 

(c) admit the allegations in paragraph 13(a)(ii); 

(d) do not admit the allegations in paragraph 13(a)(iii) because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegations. 

C.4, 2012 Intergovernmental Agreement on Security 

10. The plaintiffs admit the allegations in paragraph 15(d) of the defence. 

C.5 Period from 15 June 2016 — Biosecurity Act 2015 (Cth) 

11. The plaintiffs admit the allegations in paragraph 16(c)(ii) of the defence.



PART D 2016 OUTBREAK 

D.1. Lead-up to 2016 Outbreak 

12. As to paragraph 17(c) of the defence, the plaintiffs: 

(a) do not admit the allegations in paragraphs 17(c)(i) and 17(c)(Gii) because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations; 

(b) as to paragraph 17(c)(iii): 

(i) say that the Interim Inspector-General of Biosecurity concluded that there was a 

negligible likelihood that WSSV would have established in Australia as a result of 

the release of that consignment of prawns, principally because there was an 

extremely low likelihood that significant numbers of infected prawns from that 

consignment had entered high-risk pathways; 

(ii) otherwise admit the allegations in paragraph 17(c)(ii); 

(c) do not admit the allegations in paragraph 17(c)(iv) because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegations; 

(d) admit the allegations in paragraph 17(c)(v)(A); 

(e) do not admit the allegations in paragraph 17(c)(v)(B) because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegations; 

(f) admit the allegations in paragraph 17(c)(vi), (vii) and (vili)(A) and (B); 

(gz) do not admit the allegations in paragraph 17(c)(vili)(C) because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegations. 

13. The plaintiffs do not admit the allegations in paragraphs 19(c) and 19(d) of the defence because, 

having made reasonable enquiries, they remain uncertain as to the truth or otherwise of the 

allegations. 

D.2. Critical Failure Period 

14. The plaintiffs do not admit the allegations in paragraph 22(c) of the defence because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations. 

15. The plaintiffs do not admit the allegations in paragraph 23(b) of the defence because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations. 

16. The plaintiffs do not admit the allegations in paragraph 24(c) of the defence because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations.



17. The plaintiffs admit the allegations in paragraph 27(c) of the defence. 

D.3. The 2016 Outbreak 

18. As to paragraph 51(b) of the defence, and on the basis that the reference to the “/import Suspension 

Exceptions Declaration (No.3)” is intended to be a reference to the “Import Suspension 

Exceptions Determination (No.3)” (as defined in the FASOC), the plaintiffs: 

(a) 

(b) 

PART E 

admit that the Import Suspension Exceptions Determination (No.3) took effect, other than 

Schedule 2 thereof, on 4 April 2017; 

deny that Schedule 2 of the Import Suspension Exceptions Determination (No.3) took 

effect on 7 May 2017, because it took effect on 3 May 2017. 

COMMONWEALTH DUTY OF CARE 

E.1. Foreseeable risk of harm 

19. As to paragraph 59 of the defence, the plaintiffs: 

(a) 

(b) 

(c) 

admit the allegation in paragraph 59(c)(ii), but say that the said controls and bans were 

foreseeable responses to the 2016 Outbreak (as defined in the FASOC); 

in respect of paragraph 59(d)(i): 

() admit the allegations in paragraph 59(d)(i)(A) and 59(d)()(B); 

(ii) say that the Prawn IRA stated that in 1999, Alliance Resource Economics had 

determined that the ‘seriousness’ of WSSV incursion as determined in relation to the 

total value of the industry at the time was determined to be a 2% loss, attributed 

mainly to increased production costs; 

(iii) otherwise deny the allegation in paragraph 59(d)G)\(C), because the Prawn IRA was 

to the effect pleaded in paragraph 19(b)(ii) above; 

(iv) admit the allegation in paragraph 59(d)(i)(D), but say that such fishing would require 

commercial fishers to travel further to fish than they would otherwise if the ban were 

not in place, and therefore incur higher operating costs; 

in respect of paragraph 59(e): 

(i) admit the allegation in paragraph 59(e)(); 

(ii) deny the allegation at paragraph 59(e)(ii) for the reasons pleaded at paragraph 

8(b) (iii) above.



20. As to paragraph 60(b) of the defence, the plaintiffs admit the 2009 Prawn IRA stated to the effects 

alleged. 

E.2. Control 

21. Asto paragraph 62(h) of the defence, the plaintiffs say the paragraph is vexatious and refer to and 

repeat paragraph 2(b) above. 

E.3. Vulnerability 

22. As to paragraph 63(c) of the defence, the plaintiffs: 

(a) admit that not every Biosecurity Response would have all of the effects pleaded in 

paragraph 63(a)(i) to (v) of the FASOC; 

(b) — say that each of the Biosecurity Responses would have at least one of the effects pleaded 

in paragraph 63(a)(i) to (v) of the FASOC; 

(c) deny, if it is alleged, that any of the Biosecurity Responses would be ineffectual in respect 

of all of the matters pleaded in paragraph 63(a)(i) to (v) of the FASOC, because the true 

position is as set out above. 

22A. As to paragraph 63(g) of the defence, the plaintiffs do not admit the allegations because, having 

made reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations. 

E.4. Duty of Care 

23. As to paragraph 65 of the defence, the plaintiffs join issue. 

PART F PRECAUTIONS, BREACHES AND CAUSATION 

F.1. Available Precautions 

24. As to paragraph 68(b) of the defence, the plaintiffs: 

(a) admit the allegations in paragraph 68(b)(i) and 68(b)(ii); 

(b) do not admit the allegations in paragraph 68(b)(iii) because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegations;



(c) deny the allegations in paragraph 68(b)(iv) and say that the Commonwealth’s batch testing 

was not reflecting a valid random sample, or was not operating reasonably reliably to 

provide 95% confidence of detecting WSSV, because Inspectors failed to: 

(i) identify and address the Batch Testing Issue; and 

(ii) address the Tampering Practices, despite the Notice of Tampering as pleaded in 

paragraphs 23 to 25 of the FASOC. 

F.3. Breach of duty — inadequate response to earlier quarantine failures 

25. As to paragraph 79(c) of the defence, the plaintiffs: 

(a) 

(b) 

(©) 

do not admit the allegation in paragraph 79(c)(@i) because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegation; 

admit the allegation in paragraph 79(c)(ii); 

do not admit the allegation in paragraph 79(c)(iii) because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegation. 

F.4, Causation 

26. As to paragraph 82 of the defence, the plaintiffs: 

(a) 

(b) 

(c) 

rely upon the matters pleaded above in response to sub-paragraph 22(c) and paragraphs 68 

to 81 of the defence; 

in respect of paragraph 82(c) of the defence: 

(i) admit that the detection of the 2016 Outbreak pleaded in paragraphs 29 to 57 of the 

FASOC commenced with the detection of WSSV-infected prawns in Pond 12 of 

Farm 1IP; 

(ii) otherwise deny the allegations, because the 2016 Outbreak commenced when 

Domestic Species in the Logan River and Moreton Bay became infected with 

WSSV; 

deny the allegations in paragraph 82(d) of the defence, because: 

(i) of the matters pleaded in paragraph 3(c) above; and 

(ii) the 2016 Outbreak was caused by the matters pleaded in paragraph 81 of the FASOC. 

26A. As to paragraph 85(b) of the defence, the plaintiffs:



(a) repeat and rely on the matters pleaded at paragraph 22A; and 

(b) do not admit the allegations because, having made reasonable enquiries, they remain 

uncertain as to the truth or otherwise of the allegations. 

27. As to paragraph 86(b) of the defence, the plaintiffs: 

(a) admit that the Import Protocol required Batch Testing (as defined in paragraph 12 of the 

FASOC), involving a sampling regimen that would provide 95% confidence of detecting 

WSSYV if present at 5% prevalence; 

(b) otherwise deny the allegations in paragraph 86(b), because: 

() paragraph 86(c) of the FASOC does not refer to a risk, but to a probability (that every 

Infected Batch imported during the Critical Failure Period would, more probably 

than not, have tested positive for WSSV or WSD when Batch Tested); 

(ii) the presence of the risk referred to in paragraph (i) above was not of a sufficient 

magnitude that the Risks of Harm pleaded in paragraph 59 of the FASOC would, 

more probably than not, have materialised even ifthe Available Precautions had been 

taken with due care and skill. 

PART G PUBLIC NUISANCE 

Part G.1. Right to Fish 

28. As to paragraph 93 of the defence, the plaintiffs: 

(a) admit the allegations in paragraph 93(a); 

(b) | deny the allegations in paragraph 93(b) and say that the said statute regulated, but did not 

abrogate, the public’s common law right to fish. 

Part G.2. Interference with right to Fish 

29. As to paragraph 96(c) of the defence, the plaintiffs: 

{a) deny the allegations because in the premises set out in paragraphs 77 to 79 of the FASOC, 

the Commonwealth during the Critical Failure Period knew that it had or had probably, by 

its Inspectors, authorised or permitted the release from Quarantine of imported uncooked 

prawn meat infected with WSSV; and 

(b) further, say that in the premises set out in paragraphs 77 to 79 of the FASOC, the 

Commonwealth during the Critical Failure Period should have known that it had or had 
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30. 

probably, by its Inspectors, authorised or permitted the release from Quarantine of imported 

uncooked prawn meat infected with WSSV. 

As to paragraph 97(c) of the defence, the plaintiffs join issue. 

Part G.3. Right to Waters — Logan River Farms 

(A) admit that s 96(2) of the 2000 Water Act provides a right for an owner of land 

adjoining a watercourse, lake, or spring to take water from the watercourse, 

(B) deny that the right described in the preceding sub-paragraph is ‘limited’, 

(iii) in relation to paragraph 100(a)(iii), do not admit that the provisions of the 2000 

Water Act ‘substantively replicate’ the legislation stated at paragraph 100(a)(ili)(A)- 

(C) because the meaning of the term ‘substantively replicate’ is not clear and is 

As to paragraph 104(c) of the defence, the plaintiffs deny the allegations because of the matters 

  

  

(b) do not admit the allegations because, having made reasonable enquiries, they remain 
  

  

31. As to paragraph 100 of the defence, the plaintiffs: 

(a) admit the allegations in paragraph 100(a)(i); 

(b) as to paragraph 100(a)(ii) of the defence, the plaintiffs: 

(i) admit the allegations in paragraph 100(a)(ii)(A) and 100(a)(i)(B); 

(ii) inrelation to paragraph 100(a)(ii)(C): 

lake or spring for stock or domestic purposes; 

because it is not expressed to be ‘limited’; 

unparticularised. 

32. 

pleaded above at paragraph 29(a) and 29(b). 

32A. As to paragraph 105(b) of the defence, the plaintiffs: 

(a) repeat and rely on the matters pleaded at paragraph 22A; and 

uncertain as to the truth or otherwise of the allegations. 

33, As to paragraph 105(ed) of the defence, the plaintiffs deny the allegations because interference 

with the enjoyment of the Right to Waters is the interference with a right which is both a liberty 

and privilege. 

11



PART H — PRIVATE NUISANCE ~ LOGAN PRAWN FARMS 

33A. As to paragraph 108(b) of the defence, the plaintiffs: 

(a) repeat and rely on the matters pleaded at paragraph 22A; and 

(b) do not admit the allegations because, having made reasonable enquiries, they remain 

uncertain as to the truth or otherwise of the allegations. 

34, As to paragraph 109(c) of the defence, the plaintiffs deny the allegations because of the matters 

pleaded above at paragraph 29(a) and 29(b). 

PART K — LOSSES TOO REMOTE 

35. As to paragraph 115 of the defence, the plaintiffs: 

(a) are not required to plead to the allegations therein, because they are properly allegations of 

law rather than material fact; 

(b) in any event, deny the allegations because they are untrue. 

PART L — FAILURE TO MITIGATE 

36. As to paragraph 116 of the defence, the plaintiffs: 

(a) deny the allegation in paragraph 116(a)() because: 

(i) Domestic Species caught in the areas pleaded in paragraph 1 16(a)(i) of the defence 

were subject to the Marketability Consequences pleaded in the FASOC; 

(ii) engaging in commercial fishing for Domestic Species in the areas pleaded in 

paragraph 116(a)(i) of the defence required Group Members to incur higher costs 

than they otherwise would have incurred; 

(iit) in the premises of paragraph 36(a)(i) and (ii) above, engaging in commercial fishing 

for Domestic Species in the areas pleaded in paragraph 116(a)(G) of the defence 

would not have mitigated the Group Members’ losses; 

(b) deny the allegation in paragraph H665) 116(a)(ii) because processing, storing, transporting 

or otherwise handling Carrier Species from locations in Australia other than the WSD 

Restricted Area (as defined in the defence): 

(i) required Group Members to incur higher costs than they would have incurred in 

processing, storing, transporting or otherwise handling Moreton Bay Product (as 

defined in the FASOC); and 

12



(ii) in the premises of paragraph 36(b)(i) above, were not effective means of mitigating 

the Group Members’ losses; 

(c) deny the allegation in paragraph H6f.) 116(a)(iit) because sourcing Carrier Species for 

wholesale in Australia from locations other than the WSD Restricted Area: 

(i) required Group Members to incur higher costs than they would have incurred 

sourcing Moreton Bay Product (as defined in the FASOC) for wholesale in Australia; 

and 

Gi) inthe premises of paragraph 36(c)(i) above, was not an effective means of mitigating 

the Group Members’ losses; 

(d) donot admit the allegation in paragraph 116(b) because, having made reasonable enquiries, 

they remain uncertain as to the truth or otherwise of the allegations. 

PART M— CONCURRENT WRONGDOERS 

37. As to paragraph 117 of the defence, the plaintiffs: 

(a) as to paragraph 117(a), rely upon the matters pleaded above in response to sub-paragraph 

17(c)(vii) and paragraph 24 of the defence; 

(b) do not admit the allegations in paragraph 117(b) and 117(c) because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations. 

38. The plaintiffs admit the allegations in paragraph 118 of the defence. 

39. As to paragraph 119 of the defence, the plaintiffs: 

{a) say that the Commonwealth has not pleaded a sufficient factual basis for its claim against 

the alleged concurrent wrongdoers, including: 

(i) _ the basis upon which a duty of care was allegedly owed; 

Gi) the risk of harm the alleged concurrent wrongdoers ought to have guarded against; 

(iii) the precautions that were available to the alleged concurrent wrongdoers; and 

(iv) the manner in which those precautions were breached; 

(b) otherwise: 

(i) deny paragraph 119(a) of the defence because of the matters pleaded in paragraph 

39(a) above; 
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(ii) donot admit the allegation in 119(b) of the defence because, having made reasonable 

enquiries, they remain uncertain as to the truth or otherwise of the allegation; 

(iii) deny the allegations in paragraphs 119(c) and (d) because of the matters pleaded in 

paragraph 39(a) above. 

PART N ~ STATUTORY IMMUNITIES 

40. 

41. 

As to paragraph 120 of the defence, the plaintiffs: 

(a) 

(b) 

admit paragraph 120(a)(i) (assuming the reference to ‘Bach Testing’ to be intended as 

‘Batch Testing’), 120(a)(ii), 120(a)(iii) and 120(a)(iv); 

as to paragraph 120(b): 

(i) save that they will rely at trial upon the full terms of the pleaded provisions for their 

proper force and effect — admit that the legislative provisions and other documents 

pleaded in paragraph 120(b)(i)-(vii) include those terms and effects; 

(ii) do not admit that the acts and omissions of the Biosecurity Officers were done ‘in 

the context of? the legislative provisions and other documents pleaded in paragraph 

120(b) because: 

(A) | the meaning of the term ‘in the context of is vague and not understood; 

(B) the said legislative provisions do not confer any immunity in the 

circumstances pleaded in the FASOC. 

As to paragraph 121 of the defence, the plaintiffs: 

(a) 

(b) 

(c) 

deny the allegations in paragraph 121{a)(i) and say the Critical Response Breaches were 

failures to perform rather than acts or omissions done in the performance or purported 

performance of powers or functions pleaded in sub-paragraph 120(a)(i) of the defence; 

as to paragraph 121(a)(ii) — do not admit the allegations in paragraph 121(a)(i) because the 

reasons why the alleged ancillary power or function is said to arise by necessary implication 

are not particularised and the plaintiffs do not understand the allegation; 

as to paragraph 121(b) — do not admit the acts and omissions of the Biosecurity Officers 

were done ‘in the context of’ the matters pleaded at paragraph 120(b) because: 

(i) the meaning of the phrase ‘in the context of’ is vague and not understood; and 

(ii) the said legislative provisions do not confer any immunity in the circumstances 

pleaded in the FASOC. 
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42. 

43, 

44, 

4S, 

As to paragraph 122 of the defence, the plaintiffs: 

(a) 

(b) 

admit the allegations at paragraph 122(a); 

as to paragraph 122(b): 

(i) save that they will rely at trial upon the full terms of the pleaded provisions for their 

proper force and effect — admit that the legislative provisions and other documents 

pleaded in paragraph 122(b)(i)-(vii) include those terms and effects; 

(ii) do not admit that the acts and omissions of the Biosecurity Officers were done ‘in 

the context of’ the legislative provisions and other documents pleaded in paragraph 

122(b) because: 

(A) _ the meaning of the term ‘in the context of is vague and not understood; 

(B) the said legislative provisions do not confer any immunity in the 

circumstances pleaded in the FASOC. 

As to paragraph 123 of the defence: 

(a) 

(b) 

(c) 

the plaintiffs deny the allegations in paragraph 123(a)(i) and say the Critical Response 

Breaches were failures to perform rather than acts or omissions done in the performance or 

purported performance of powers or functions pleaded in sub-paragraph 122(a) of the 

defence; 

as to paragraph 123(a)(ii) — do not admit the allegations in paragraph 123(a)(ii) because the 

reasons why the alleged ancillary power or function is said to arise by necessary implication 

are not particularised and the plaintiffs do not understand the allegation; 

as to paragraph 123(a)(iii) — do not admit that the acts and omissions of the Biosecurity 

Officers were done ‘in the context of? the matters pleaded at paragraph 122(b) because: 

(i) that term is vague and not understood; and 

(ii) the said legislative provisions do not confer any immunity in the circumstances 

pleaded in the FASOC. 

The plaintiffs do not admit the allegations in paragraph 124 of the defence because, having made 

reasonable enquiries, they remain uncertain as to the truth or otherwise of the allegations. 

As to paragraph 125 of the defence, the plaintiffs: 

(a) in respect of paragraph 125(a): 

(i) _ rely upon the matters pleaded in paragraphs 25 to 28 and 74 to 80 of the FASOC; 
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46. 

47. 

(ii) say that in the premises referred to in paragraph (i) hereof, the Biosecurity Officers 

did not act in good faith when committing the Inspection Breaches and the Critical 

Response Breaches; 

(iii) deny the allegations by reason of the matters pleaded in paragraph (i) and (ii) above; 

(b)  inrespect of paragraph 125(b), repeat the matters pleaded at paragraphs 40 and 41 above; 

(c)  inrespect of paragraph 125(c), repeat the matters pleaded at paragraphs 42 and 43 above. 

As to paragraph 126 of the defence, the plaintiffs: 

(a) admit paragraphs 126(a) and 126(b); 

(b) as to paragraph 126(c), deny the allegation because, as pleaded at paragraphs 40, 41, 42 

and 43 above, the Critical Response Breaches were not done in the performance or 

purported performance of powers, functions or duties pleaded at paragraph 126(c); 

(c) as to paragraph 126(d), deny the allegations by reasons of the matters pleaded at paragraph 

45(a)(i) and 45(a)(ii) above; 

(d) as to paragraph 126(e)(i): 

(i) deny the allegations by reason of the matters pleaded at paragraph 45(a)(i) and 

45(a)(ii) above; 

(ii) says that s. 82 of the Quarantine Act did not from 16 June 2016 apply to acts done 

or omitted to be done by a minister, director or officer of the Commonwealth; 

(e) as to paragraph 126(e)(ii), deny the allegations by reason of the matters pleaded at 

paragraph 45(a)(i) and 45(a)(ii) above. 

Except where specifically admitted, denied or not admitted above, the plaintiffs join issue with 

the matters alleged in the defence. 

j i 

Signed: Uy le Co 

Description: Solicitors for the plaintiffs 

Dated: 3-May2023 1 December 2023 

  

This pleading was prepared by Michael May and James Penrose of Counsel and settled by Lachlan 
Armstrong of His Majesty’s Counsel.
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