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‘I predict
a riot...’

Scottish insurers face increase in litigation
costs if government acts on Taylor Report

W ith the publication
of Neil Kinghan’s
report on reform
of the Riots (Dam-

ages) Act 1886 in England and
Wales, you may wonder what the
position is in Scotland.

The 1886 Act allows the victims of
“anypersonsriotouslyandtumultu-
ously assembled” to make a claim
from the Police Fund for their area.
In modern terms, the Police Fund is
effectively the local police force’s
budget. Despite its recent profile, it
is often forgotten the act applies to
EnglandandWalesonly.

In Scotland, the compensation
provisionsareintheevenolderRiot-
ous Assemblies (Scotland) Act 1822.

The sole remaining relevant section
provides the victim of “any unlaw-
ful,riotous,ortumultuousassembly
of persons” can claim “full compen-
sation for the loss or injury, by sum-
mary action against the council”
(the local authority). In England and
Wales, “riot” isdefined by thePublic
OrderAct1986inthetermsonemay
largely expect. In Scotland there is
no offence of “riot” but instead one
of “mobbing”, or, for less serious
instances, the catch-all “breach of
the peace” in addition to whatever
criminalacts, suchasassaultorvan-
dalism,havealsobeencommitted.

The 1822 Act covers physical
damage but not business interrup-
tion or loss of profits. It lacks both
the express treatment of insurance
the 1886 Act provides and the abil-
ity to reduce an award as a result of
thevictim’sownlackofpreparation
or actions. Therefore, a Scottish
claimant is potentially in a better

position than one in England and
Wales,althoughtheproceduremay
belongerandmorecostly.

To make a claim in England and
Wales,aclaimantmakesanapplica-
tion on the form set out in regula-
tions within 14 days from the loss
but in Scotland they may require a
courtactionagainstthelocalauthor-
ity. An insurer could still use the act
inexerciseofitssubrogationrights.

Untillastyear,whentheoperators
of a private secure care home suc-
cessfully argued the act could apply
to what was in effect a prison riot on
theirpremises, therewasadearthof
reported cases considering the 1822
Act. Indeed, the last related to dam-
age to Italian businesses after Italy’s
entryintotheSecondWorldWar.

Despite the age and uncertainty
of the 1822 Act there are no propos-
als from the Scottish government
or the Scottish Law Commission to
replace it at present.n

DBAs between solicitors and cli-
ents are unenforceable in Scotland,
but Taylor recommends these
should be available for most court
actions. However, it is proposed
solicitors should be able to retain
both the costs recovered from the
unsuccessful party and the success
fee, which would be an agreed per-
centage of the damages recovered
by the client. This appears to allow
double recovery and may provide
an incentive to those representing
claimants to prolong procedures in
order to increase costs and also to
holdoutforhighersettlements.

At leastsomeoftheTaylorReview
recommendations are likely to be
given effect after the measures in
the Court Reform Bill, which is
proceeding through the Scottish
parliament at present, have been
implemented. Given the significant
effect on the cost of claims handling
some of the proposals may have,
insurerswillwanttokeepacloseeye
ondevelopments. n

As the Jackson reforms reach their
first anniversary in England and
Wales, insurers with business in
Scotland face the prospect of
increased litigation costs if the rec-
ommendationsoftheTaylorReview,
Scotland’s review of costs and fund-
ingofcivillitigation,aregiveneffect.

Followingpublicationof theTay-
lor Review in September 2013,
comparisons were made between
its recommendations and the Jack-
son reforms, with the Taylor rec-
ommendations criticised as being
“Jackson in a kilt”.

Two recommendations widely
considered to be among the most
controversial, and reflect the Jack-
son reforms, are the introduction
of qualified one-way cost shifting
(QOCS) in personal injury actions

andtherecommendationregarding
damages-basedagreements(DBAs).
Bothcouldhaveasignificantimpact
onthecostoflitigationforinsurers.

It is clear the Taylor Review pro-
ceededonthebasis insurersarethe
“real” defenders in most personal
injury actions and, in almost all
cases in which the defenders are
successful, they do not recover
expenses (costs) from the claimant.

On that basis, it was argued, the
introduction of QOCS would not
alter the existing position signifi-
cantly and insurers would be no
worse off. However, initial indica-
tions suggest the introduction of
QOCS in Scotland may lead to an
increase in claims as claimants will
be able to pursue these safe in the
knowledge, even if they are un-
successful, they are unlikely to have
to meet the defender’s costs. Insur-
ers may be under increased pres-
sure to settle weak claims to avoid
the risk of incurring significant irre-
coverablecostsindefendingthem.

Estoppel andwaiver –
altering the
contractual position

It is worth remembering actions
and communications, both pre-
and post-placement, can have an
effect on policy construction in the
event of a dispute.

In the existing economic cli-
mate, with fiercely fought cover-
age disputes common, we are
seeing a marked increase in reli-
ance upon waiver and estoppel
arguments. This makes it increas-
ingly important underwriters
and claims handlers are aware of
the impact their communications
can have on the outcome of a cov-
erage dispute.

Waiver by election arises most
frequently in relation to non-
disclosure/misrepresentation, and
is based on the premise an
insurer’s action/inaction amounts
toanabandonmentofarightunder
the policy. The insurer must have
actual knowledge of all matters
giving rise to the right in question
but nevertheless take some step
which is consistent only with treat-
ingthecontractascontinuing.

Essentially, the policyholder
has to demonstrate the insurer
has unequivocally elected to con-
tinue the policy in circumstances
where itcouldhavebeenavoided.
Thus, if the insurer paid a claim or
continued to accept premium in
the knowledge the policyholder
had misrepresented a material
fact, itwould likely beheld tohave
waived its right to rely on that
misrepresentation to avoid the
policy at a later date.

Conversely, the doctrine of
estoppel does not require any
actual knowledge on the part of
the insurer, but only a clear and
unequivocal, actual or implied
representation the insurer will
not rely on its right.

Estoppel seeks to prevent an
inequitable result where one
party has relied on a statement,
act or the conduct of another
party to its detriment. The other
party is then prevented from act-
ing inconsistently with that state-
ment, act or conduct. For
example, where it is clear from

correspondence the insurer did
not intend a particular policy
interpretation at placement and
the policyholder relied on that
fact to its detriment (perhaps by
failing to take out another insur-
ance policy), the insurer may be
estopped from later seeking to
rely on that interpretation.

Waiver and estoppel are partic-
ularly relevant when insurers are
unsure whether there has been a
policy breach. In such circum-
stances it is important insurers do
not lose their right to rely on such
matters and it is often appropriate
to formally reserve rights. To be
effective, the reservation must be
explicit in preserving insurers’
rights to use all available defences
and should expressly state the
basis upon which insurers wish to
reserve their rights.

Thereafter, insurers should be
alive to the possibility that any
subsequent actions might pre-
vent them from relying on their
rights later.

It is therefore imperative insur-
ers take care in communications
with the policyholder while
investigations are ongoing. In
particular, insurers must not pro-
ceed with administrative matters
such as demanding or accepting
premium, especially where pre-
mium may be tendered via mar-
ket systems which may make
payment more difficult to iden-
tify. It may be appropriate to con-
firm in writing insurers will not
accept premium on the policy
until further notice.

Reserving rights is, of course,
not the end of the matter. Reserva-
tions are not indefinite and insur-
ers must ensure that there is no
delay in communicating the final
coverage decision to the policy-
holder once investigations are
complete. In extreme cases, delay
can result in waiver/estoppel if
the insuredhasgroundstobelieve
that the claim will be met.n
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