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Estoppel and waiver -

altering the

contractual position

AL Ciyprs.Co

It is worth remembering actions
and communications, both pre-
and post-placement, can have an
effecton policy constructionin the
eventofadispute.

In the existing economic cli-
mate, with fiercely fought cover-
age disputes common, we are
seeing a marked increase in reli-
ance upon waiver and estoppel
arguments. Thismakesitincreas-
ingly important underwriters
and claims handlers are aware of
theimpacttheir communications
can have on the outcome of a cov-
erage dispute.

Waiver by election arises most
frequently in relation to non-
disclosure/misrepresentation, and
is based on the premise an
insurer’s action/inaction amounts
toanabandonmentofarightunder
the policy. The insurer must have
actual knowledge of all matters
giving rise to the right in question
but nevertheless take some step
which is consistent only with treat-
ingthe contractascontinuing.

Essentially, the policyholder
has to demonstrate the insurer
has unequivocally elected to con-
tinue the policy in circumstances
whereitcouldhavebeenavoided.
Thus, ifthe insurer paid a claim or
continued to accept premium in
the knowledge the policyholder
had misrepresented a material
fact,itwouldlikelybeheld tohave
waived its right to rely on that
misrepresentation to avoid the
policyatalaterdate.

Conversely, the doctrine of
estoppel does not require any
actual knowledge on the part of
the insurer, but only a clear and
unequivocal, actual or implied
representation the insurer will
notrelyonitsright.

Estoppel seeks to prevent an
inequitable result where one
party has relied on a statement,
act or the conduct of another
party to its detriment. The other
party is then prevented from act-
ing inconsistently with that state-
ment, act or conduct. For
example, where it is clear from

correspondence the insurer did
not intend a particular policy
interpretation at placement and
the policyholder relied on that
fact to its detriment (perhaps by
failing to take out another insur-
ance policy), the insurer may be
estopped from later seeking to
rely onthatinterpretation.

Waiver and estoppel are partic-
ularly relevant when insurers are
unsure whether there has been a
policy breach. In such circum-
stances itisimportant insurers do
not lose their right to rely on such
matters and itis often appropriate
to formally reserve rights. To be
effective, the reservation must be
explicit in preserving insurers’
rights to use all available defences
and should expressly state the
basis upon which insurers wish to
reserve theirrights.

Thereafter, insurers should be
alive to the possibility that any
subsequent actions might pre-
vent them from relying on their
rightslater.

Itis therefore imperative insur-
ers take care in communications
with the policyholder while
investigations are ongoing. In
particular, insurers must not pro-
ceed with administrative matters
such as demanding or accepting
premium, especially where pre-
mium may be tendered via mar-
ket systems which may make
payment more difficult to iden-
tify. It may be appropriate to con-
firm in writing insurers will not
accept premium on the policy
until furthernotice.

Reserving rights is, of course,
notthe end of the matter. Reserva-
tions are not indefinite and insur-
ers must ensure that there is no
delay in communicating the final
coverage decision to the policy-
holder once investigations are
complete. In extreme cases, delay
can result in waiver/estoppel if
theinsured hasgroundstobelieve
thatthe claimwillbe met.
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